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A correspondent, whose letter appears on 
another page of this issue, criticises our 
statement of what was decided by the United 
States Supreme Court, in Boyd v. The State 
of Nebraska. In the editorial, commenting 
upon the case, we did not aim to state all the 
points that were involved. The point to 
which we called especial attention was the 
one most elaborated by the court, a very ex- 
haustive list of authorities being cited, com- 
mented upon and discussed, while the one 
which our correspondent seems to consider 
the real point in the case was simply touched 
upon at the conclusion of the opinion, the 
court stating that for that reason, ‘‘without 
regard to any other question argued in the 
case, the respondent was entitled to judg- 
ment upon the demurrer.”’ 

The elaboration by the court of the point 
noted by us seemed to indicate a discussion 
of the real merits of the controversy, without 
regard to the fate, in the State court, of a 
demurrer then interposed. In other words, 
the view of the court appeared to be, that 
upon the facts as stated in the answer, the 
father of respondent was a naturalized eiti- 
zen, but even if it might thereafter be dis- 
closed that he was not such naturalized 
citizen, the admitted and proved facts un- 
equivocally showed the citizenship of the son. 

In that view, the point as stated by us was 
the main point in the case, and yet the con- 
troversy here is of little moment, as the court 
undoubtedly decided the two points as our 
correspondent suggests. 





The novelty of the appointment of a re- 
ceiver, at the instance of a private citizen, 
for a street railroad company, operating 
under a municipal franchise, in order to 
obtain street car transportation service, 
which had ceased on account of the demon- 
strations and demands of a mob of striking 
employees, was recently indulged in by Judge 
Taylor, of the Superior Court of Marion 
County, Indiana, in the case of Fishback v. 
The Citizens’ Street Railroad Company. And 
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though the proceeding was one considerably 
out of the ordinary, it is impossible, after 
reading the statements of the court upon 
which the application for a receiver was 
allowed, not to be impressed with its wis- 
dom and validity. 

The street railroad in question had failed 
to furnish transportation for some days, and 
though frequent attempts had been made by 
the company, they were unsuccessful, owing 
to the opposition of employees who were 
making claims for additional compensation. 
Under the franchise of the company, it was 
bound to furnish car service, which it seemed 
helpless and unable to do, and the outlook 
for relief seemed gloomy, and serious appre- 
hension was caused by the fear of strife and 
bloodshed. ' 

The court concluded that the people of the 
city should not go without street car service 
because of the inability or failure of the com- 
pany to make terms with its employees and 
run the risk of bloodshed, loss of life and the 
destruction of property, and that each citizen 
of the city of Indianapolis had an interest in 
the city’s contract with the street railroad 
company, and the right to have it performed. 

The view of the court can be best under- 
stood by the following quotation from its 
opinion : 

**T did not consider that the prime object 
of the action could be said to be, either to 
stop the strike or to settle the dispute be- 
tween the company and its employees, but 
that it was to restore the car service, inde- 
pendent of, and apart from, the dispute be- 
tween employer and employees, and of the 
strike, for the benefit of the citizens of 
Indianapolis and those generally requiring 
such service; and that if, as an incident or 
result of that prime object, it followed that 
the strike and troubles stopped, the city 
would have greater reason to rejoice. But 
conceding the prime object of the action was 
to put a stop to the strike, and the imminent 
danger and destruction resting over the city, 
and the incident, or secondary object thereof, 
the starting of the street cars and the run- 
ning of them for the public use, which the 
citizens of the city were entitled to by the 
terms of the contract with the company, the 
authority for and justness of the action of 
the court is equally justifiable and conclusive. 
And the principle upon which I acted does 
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not, either logically or impliedly, lead to the 
extent of authorizing the court to interfere in 
disputes between a private citizen, the owner 
of a horse and carriage, or the proprietor of 
a grocery or dry goods store, or brewery, or 
any other merely private business or enter- 
prise, and his servants or employees. The 
distinction is so marked and transparent that 
the wayfaring man, though a fool, can, on 
the instant, see the difference.”’ 

We must say that there appears to be much 
sound sense in the view and reasoning of the 
court, and we can see no reason why it 
should not be the law, though we do not re- 
member any precedent or authority upon the 
exact question. It is interesting to know as 
a matter of fact, that the timely action of 
the court not only started, but kept the cars 
in motion, and that strife and contention 
ceased, and that the majesty and sufficiency 
of the law in the emergency was shortly dem- 
onstrated. 





NOTES OF RECENT DECISIONS. 


Water Companies— INSUFFICIENT SUPPLY 
or WateR—LiaBILITy FOR DAMAGE By FIRE. 
—In Mott v. Cherryvale Water & Mfg. Co., 
the Supreme Court of Kansas hold that where 

-a city contracts with a water company to fur- 
nish a supply of water for use in extinguish- 
ing fires, such supply to be paid for by a 
levy of taxes upon the tax-payers of the city. 
and by the terms of the city ordinance, which 
the water company accepts, the water com- 
pany agrees ‘‘that it will pay all damages 
that may accrue to any citizen of the city by 
reason of a failure on the part of the com- 
pany to supply a sufficient amount of water, 
or a failure to supply the same at a proper 
time, or by reason of any negligence of the 
water company,’’ there is no such privity of 
contract between a citizen or resident and 
the water company as will authorize him to 
maintain an action against it for the injury 
or destruction of his property by fire, caused 
by the failure of the water company to fulfill 
its contract. Horton, C. J., says: 


The trial court,in granting the motion for a new 
trial, ruled that the clauses of the contract and or- 
dinance between the water and manufacturing com- 
pany and the city of Ottawa did not give the plaintiff 
a right to recover the damages alleged in his petition, 
there being no privity of contract between him and 





the city of Ottawa, and no legal obligation from the 
city to the plaintiff upon which it could contract for 
indemnity. The ruling of the trial court is fully sus- 
tained by the great weight of the authorities,—by all, 
or nearly all, of the decisions. The fact that a city 
levies and collects a tax to be paid to a water company 
does not create any privity of interest between the 
water company anda citizen or a resident of the city. 
In making such contract, the city discharges one of 
its duties for which it was created, and in raising the 
required money it only provides the consideration due 
from it by virtue of the contract. A water company 
could not proceed directly against a citizen or resi- 
dent, in the first instance, for unpaid money due un- 
der the contract from the city. ‘*Municipal corpo- 
rations have and can exercise only such powers as are 
expressly granted to them by law, and such incidental 
ones as are necessary to make those powers availa- 
ble, and are essential to effectuate the purposes of the 
corporation; and those powers are strictly construed. 
The law which authorizes cities to contract with in- 
dividuals and companies for the building and operat- 
ing of water-works confers no powers upon a city to 
make a contract of indemnity for the individual benefit 
ofa citizen or resident of the city, for a breach of 
which he can maintain an action in his own name.”’ 
Under the powers conferred by the statute upon cities 
in this State a city making a contract with a water 
company to furnish water for fires, etc., is not liable 
to its citizens or residents on account of the failure of 
the company tofurnish water or toperform the con- 
ditions of the contract. Ifa city is not liable to its 
citizens or residents, the water company is not liable 
to such citizens or residents upon a contract between 
it and the city. The contract, in such a case, is be- 
tween the city and the water company only. Para- 
graphs 1401, 1402, Gen. St. 1889; Becker v. Water- 
Works, 79 Iowa, 419, 44 N. W. Rep. 694; Davis v. 
Water-Works Co., 54 Lowa, 59,6 N. W. Rep. 126; Van- 
horn v. City of Des Moines, 63 Iowa, 447,19 N. W. 
Rep. 293; Nickerson v. Hydraulic Co., 46 Conn. 24; 33 
Amer. Rep. 1, and notes, 5-9 Fowler v. Water- Works 
Co., 83 Ga. 219,98. E. Rep. 673; Vrooman v. Turner, 
69 N. Y. 280; Weet v. Village of Brockport, 16 N. Y. 
161, note; Foster v. Water Co., 2 Lea, 42; Safe Co. v. 
Ward, 46 N. J. Law, 19; Blake v. Ferris, 5 N. Y. 48; 
Bank v. ‘Rice, 107 Mass. 37; Ferris v. Water Co., 16 
Nev. 44, and the cases there cited. In several cases 
it has been hel that a city is not liable for its neglect 
for cutting water off from a hydrant, but for which 
a fire might have been extinguished. Taintor v. Wor- 
cester, 123 Mass. 311; New Orleans y. Insurance Co., 
25 La. Ann. 390: Wheeler v. Cincinnati, 19 Ohio St. 19; 
Heller v. Sedalia, 53 Mo. 159. This action is not based 
upon a breach of a statutory duty, but upon the 
failure of the water and manufacturing company 
to comply with a contract made with the city of O.- 
tawa. It is notcharged in the petition that the plaint- 
iff is a tax-payer, or has ever payed any taxes in Ot- 
tawa. It is alleged, however, that he is a citizen and 
resident of Ottawa, and at the time of the fire was the 
owner and in possession of personal property, consist - 
ing of clothing, household fixtures, furniture, etc., of 
the value of $700. 

There is no claim that this is an action ex delicto. 
In support of the contention of the plaintiff, the case 
of the Paducah Lumber Co. v. Paducah Water Sup- 
ply Co. (Ky.), 12S. W. Rep. 554, is referred to. That 
case differs from this. In that case there was an ex- 
press contract, set out in the petition, between the 
lumber company and the water supply company, by 
which, in consideration of rent paid for the use of the 
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two hydrants on its own lot, water was agreed to be 
furnished directly to the lumber company. In re- 
ferring to the decision in that case, Mr. A. C. Free- 
man, the law-writer, and one of theeditors of ‘‘The 
American Decisions,” says that the Kentucky court 
took a different view and reached an opposite con- 
clusion from the other courts by which the question 
has been considered and determined.” 18 Amer. St. 
Rep, pp. 380, 381, notes. 


NEGOTIABLE INSTRUMENT — PROMISSORY 
Notre—Foreinc Payere’s Name — INNOCENT 
PurcHaseR.—The Supreme Court of Tennes- 
see hold, in Roach v. Woodall, 18 S. W. Rep. 
407, that where the lawful custodian of a 
note, payable to the order of a particular 
payee, forges the payee’s name and trans- 
fers the note to an innocent purchaser for 
value, the latter acquires no title as against 
the payee. The court criticised and over- 
ruled Duke y. Hall, 9 Baxt. 282. Snod- 
grass, J., says: 

Does such a holder obtain title to the note, and can 
he defeat the true owner,— the payee,—or his repre- 
sentative, who seeks to recover it from him? It is as- 
sumed in argument of defendant’s counsel that this 
proposition was decided in the affirmative by our pred- 
ecessors in this courtin 1878. Duke vy. Hall, 9 Baxt. 
282. As stated in the opinion of the court in that case, 
the note in controversy was one made by A. D. Hurt, 
payable to Allen Deberry, and by him “indorsed to J. 
W. Glass.”” This note, without indorsement by J. W. 
Glass, was placed by him in the safe of J. E. Glass. 
The latter without authority, indorsdd the name of J. 
W. Glass upon it, and transferred it to an innocent 
purchaser or holder for value. This holder trans- 
ferred to another. The suit was by the assignee of J. 
W. Glass, the real owner, against the last purchaser, 
and it was held that he was not entitled to recover. 
The statement in the opinion is that the note was 
*tindorsed by the payee to J. W. Glass.”” Whether it 
is meant that this indorsement was in terms to him, 
or whether it was indorsed in blank and delivered to 
to him is not clear, but, treating the language quoted 
as showing that it was not indorsed in blank, but to J. 
W. Glass by name, it put the title in bim, and re- 
quired his indorsement to pass it out of him; and this 
is elsewhere assumed inthe opinion. Still it is not 
the exact case presented here, because there the note 
was first properly indorsed by the payee to another: 
while here there never was any indorsement put upon 
it by the payee. But, regarding that indorsement as 
to J. W. Glass by name, as it purports fairly to have 
been in the language of the opinion, there is no differ- 
ence in principle in that case and this, because there, 
as here, it was payable toa particular person, or his 
order; in that case, by indorsement; in this, on its 
face; and, if that case is correctly decided, it is con- 
clusive of this. In that case, Judge Freeman, deliver- 
ing the opinion, quoted from Kent the principle as- 
sumed to authorize it as follows: ‘The bona fide 
holder can recover on the paper, and gets a good title 
to it though it come to him from a party who had 
stolen or robbed it from the true owner, provided he 
took it innocently, in the due course of trade, fora 
valuable consideration, not overdue, and under cir- 
Cumstances of due caution; and he need not account 





for his possession unless suspicion is raised.”” 3 Kent 
Comm. 78, 79. The quotation was a very clear and ac- 
curate statement of the law as recognized generally 
by text-writers and courts where it applies, but it 
was not made by the author in reference to paper 
stolen from the payee before indorsement by him, 
or to paper which required indorsement to be 
made before title could be passed and which was 
subsequently forged; but related to negotiable paper, 
payable to bearer, or indorsed in blank before stolen, 
and thus made payable to bearer, in which case the 
thief had nothing todo but deliver the paper, with 
or without further indorsement, to a bona jide pur- 
chaser, as the preceding part of the paragraph, not 
quoted by Judge Freeman, clearly shows. That part 
was as follows: ‘Possession is prima facie evidence 
of property in negotiable paper payable to bearer, or 
indorsed in blank; and the bearer, though a mere 
agent or the original payee, when the indorsement is 
in blank, may sue on itin his own name, without 
showing title, unless circumstances appear creating 
suspicion.”” When Mr. Kent adds, ‘Tne bona jide 
holder can recover upon the paper,” the reference is 
to such paper,—that is, to paper transferable by de- 
livery, payable to bearer, or having upon it a valid in- 
dorsement in blank when stolen; and it is only to such 
paper that the rule applies under all the authorities. 
The distinction is very clear between the transfer of 
such paper and the attempt to transfer paper stolen 
or obtained without authority, not payable to bearer, 
or indorsed in blank when stolen or soobtained. In 
the latter case no title canbe passed to an indorsee or 
transferred by reason of a forged indorsement as 
against the party whose indorsement is forged. 
Daniel, Neg. Inst. §§ 677, 1354, 1469; 2 Pars. Notes & 
B. p. 284; Story, Prom. Notes, §§ 381-383. Authorities 
on this poiat need not be multiplied in citations; there 
are none tothe contrary. The distinction was over- 
looked in the case of Duke v. Hall,—the 9 Baxt. Case, 
—und the holding on this pointin that case was not 
the law, and to that extent it is overruled. 


CorPORATIONS—INSOLVENCY—PAYMENT FOR 
‘*Bonus’’ Srock—Capitat as Trust Funp.— 
The case of Hospes v. Northwestern Manuf’g 
and Car Co., 50 N. W. Rep. 1117, decided 
by the Supreme Court of Minnesota, is of 
interest as being a criticism by a court of the 
doctrine that the capital of a corporation is a 
‘*trust fund’’ for the payment of its debts. 
The points decided in that case were that the 
equitable right of creditors of a corporation 
to compel the holders to pay for ‘‘bonus’” 
stock may be enforced in a sequestration 
proceeding under chapter 76 of the General 
Statutes, upon the complaint of any inter- 
ested creditor who has become a party to the 
proceeding. The right of creditors to com- 
pel the holders of ‘‘bonus’’ stock to pay for it 
contrary to their actual agreement with the 
corporation rests solely on the ground of 
fraud, and payment can never be enforced in 
favor of one who became a creditor before 
the ‘‘bonus’’ stock was issued. It is not 
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necessary that a ‘‘subsequent’’ creditor 
should allege that when he dealt with the 
corporation he believed that the stock had 
been paid for, and that he gave credit on the 
faith of it. Where a creditor asks for such 
relief against a stockholder, and it appears 
that he is not the original creditor, but pur- 
chased the claims after the corporation had 
become insolvent, and its affairs had been 
placed in the hands of a receiver, he should 
state what he paid for the claims, or at least 
show that he paid a substantial consideration 
for them. The right of action in favor of 
creditors against the holders of such bonus 
stock does not accrue until the corporation 
becomes insolvent. A claim of this kind in 
favor of creditors against the estate of a de- 
ceased stockholder before the assets of the 
corporation are fully administered, is a 
‘contingent claim’’ within the meaning of 
chapter 53 of the General Statutes. Mitchell, 
J., says, inter alia: 


This “trust fund’’ doctrine, commonly called the 
‘*‘ American doctrine,” has given rise to much confu- 
sion of ideas as to its real meaning, and much conflict 
of decision in its application. Tosuch an extent has 
this been the case, that many have questioned the ac- 
curacy of the phrase, as well as doubted the necessity 
or expediency of inventing any such doctrine. While 
a convenient phrase to express a certain general idea, 
it is not sufficiently precise or accurate to constitute a 
safe foundation upon which to build a system of 
legal rules. The doctrine was invented by Justice 
Story in Wood v. Dummer, 3 Mason, 308, which called 
for no such invention, the fact in that case being that 
a bank divided up two-thirds of its capital among its 
stockholders without providing funds sufficient to pay 
its outstanding bill-holders. Upon old and familiar 
principles this was a fraud on creditors. Evidently all 
that the eminent jurist meant by the doctrine was 
that corporate property must be first appropriated to 
the payment of the debts of the company before there 
ean be any distribution of it among stockholders—a 
proposition that is sound upon the plainest principles 
of common honesty. In Fogg v. Blair, 133 U. 8. 541, 
10 Sup. Ct. Rep. 338, it is said that this is all the doc- 
trine means. The expression used in Wood v. Dum- 
mer has, however, been taken up as a new discovery, 
which furnished a solution of every question on the 
subject. The phrase that “the capital of a cor- 
poration constitutes a trust fund for the benefit of 
creditors’? is misleading. Corporate property is not 
held in trust,in any proper sense of the term. A 
trust implies two estates or interests—one equitable 
and one legal; one person, as trustee, holding the 
legal title, while another, as the cestui que trust, has 
the beneficial interest. Absolute control and power 
of disposition are inconsistent with the idea of a trust. 
The capital of a corporation is its property. It has 
the whole beneficial interest in it, as well as the legal 
title. It may use the income and profits of it, and 
sell and dispose of it, the same as a natural person. It 
is a trustee for ite creditors in the same sense and to 
the same extent as anatural person, but no further. 





This is well illustrated and clearly announced in the 
case of Graham v. Railway Co., 102 U. 8.148. That 
was a creditors’ suit to reach a piece of real estate on 
the ground that it had been conveyed by the corpora- 
tion fraudulently for a wholly inadequate considera- 
tion. The trust-fund doctrine was invoked by a sub- 
sequent creditor, and it was claimed that, as the trust 
had been violated, the deed should be set aside. If 
the premise was correct that the corporation held it in 
trust for creditors, the conclusion was inavitable; but 
the court denied the premise, saying that a corpora- 
tion isin law as distinct a being as an individual is, 
and is entitled to hold property (if not contrary to its 
charter) as absolutely as an individual! can hold it. Its 
estate is the same, its interest is the same its pos- 
session is the same; and that there is no reason why 
the disposal by a corporation of any of its property 
should be questioned by subsequent creditors any 
more than a like disposal by an individual; that the 
same principles of law apply to each. That the 
phrase that “‘the capital of a corporation is a trust 
fund for the payment of its creditors’ is misleading, 
if not inaccurate, is illustrated by the character of the 
actions that are frequently mistakenly instituted on 
the strength of it. For example, in the case of Rail- 
road Co. v. Ham, 114 U.S. 587,5 Sup. Ct. Rep. 1081, 
two roads had been consolidated, the new company 
acquiring the property of the old ones. A creditor of 
one of the old companies, on the strength of the 
“trust-fund” doctrine, claimed a lien on its property 
in the hands of the new corporation. If this prop- 
erty was impressed with a trust in favor of creditors 
in the hands of the old company, it would logically 
follow that it would continue so in the hands of the 
new one. But the court denied the relief, and, in 
giving its construction of the “trust-fund” doctrine, 
said: The property of a corporation is doubtless a 
trust fund for the payment of its debts in the sense 
that when the corporation is lawfully dissolved, and 
all its business wound up, or when it is insolvent, 
all its creditors are entitled in equity to have their 
debts paid out of the co:p>rate property before any 
distribution thereof among stockholders. It is also 
true, in the case of a corporation as in the case ofa 
natufal person, that any conveyance of the property 
of the debtor without authority of law and in frand 
of existing creditors is void.” This is probably what 
is meant when it is said in some cases, as in Clark v. 
Bever, 139 U.S. 110, 11 Sup. Cc. Rep. 468, that the 
capital of a corporation is a trust fund sub modo. If 
80, no one will dispute it. But it means very little, 
for the same thing could be truthfully said of the 
property of an individual ora partrership. And ob- 
viously it would make no difference whether the dis- 
position of the corporate property is to a stranger or 
to a stockholder, except that, of course, the latter 
could not be aninnocent purchaser. 

There is also much confusion in regard to what the 
‘‘trust-fund”’ doctrine applies. Some cases seem to 
hold that unpaid subscribed capital is a trust fund, 
while other assets are not,— that is,so long as the 
subscription is unpaid, it is held in trust by the cor- 
poration, but when once paid in, it ceases to be a 
trust fund; while other cases hold that, paid or un- 
paid, itis all atrust fund. The first seems to be the 
rule laid down in Sawyer v. Hoag, 17 Wall. 610, in 
which the “trust fund” doctrine was first squarely 
announced by that court with all the vigor and force 
characteristic of the great jurist who wrote the opinion. 


In that case a stockholder in an insurance company 
had given his note, as the court found the fact to be, 
for 3% per cent. of his subscription to the stock ofthe 
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company. After the company had become bankrupt, 
and the stockholder knew the fact, he bought up a 
claim against the company for one-third its face, and 
in a suit by the assignee in bankruptcy on his note set 
up this claim as an offset. That this would have been 
a fraud on the bankrupt act, and at least a moral 
fraud on policy-bolders, is quite apparent without in- 
voking the “trust-fund” doctrine; and, if the note for 
unpaid stock was a trust fund, there could have been 
no offset, whether? the company was solvent or in- 
solvent. In the opinionit is said that “if the subscrip- 
tion had been paid by the note or otherwise, the note 
ceased thereby to be a trust fund to which creditors 
¢an look and became ordinary assets, with which direct- 
ors may deal as they choose.” But in Upton v. Tribil- 
cock, 91 U. S. 45, it is stated: “The capital paid in 
and promised to be paid in is a fund which the trustees 
cannot squander or give away.’’ While in Sanger v. 
Upton, Jd. 56, itis said: ‘*When debts are incurred a 
contract arises with the creditors that it [the capital] 
shall not be withdrawn or applied otherwise than 
upon their demands until such demends are satisfied.” 
And in the same connection it is distinctly stated that 
there is no difference between assets paid in and sub- 
scriptions; that ‘‘unpaid stock is as much a part of 
this pledge and as much a part of the assets of the 
company as the cash which has been paid in upon it; 
that creditors have the same right to look to it as to 
anything else, and the same right to insist upon its 
payment as upon the payment of any other debt due 
the company; that, as regards creditors, there is no 
distinction between such a demand and any other as- 
set which may form a part of the property and effects 
of the corporation.’’ This language is quoted and ap- 
proved in County of Morgan v. Allen, 103 U. S. 508. It 
would seem elear that this is the correct statement of 
the law. The capital (notthe mere share certificates) 
means all the assets, however invested. Ifa subscriber 
gives his note for his stock, that note is no more and 
no less a trust fund than the money would have been if 
he had paid cash down. Capital cannot change from 
a trust to nota trust by a mere change of form. Itis 
either all atrust or all not a trust, and the “trust- 
fund” rule whatever that be, must apply to all alike, 
and in the same way. If the assets of a corporation 
are given back to stockholders, the result is the same 
as if the shares had been issued wholly or partly asa 
bonus. The latter is merely a short cut to the same 
result. So with dividends paid out of the capital, 
voluntary conveyances, stock paid in overvalued 
property; all are forms of one and the same thing, all 
reaching the same result (a disposition of corporate 
assets), which may or may not be afraud on creditors, 
depending on circumstances. This much being once 
settled, the solution of the question when a subse- 
quent creditor can insist on payment of stock issued 
as paid up, but not in fact paid for, or not paid for 
at par, becomes, as we shall presently see, compara- 
tively simple. 


Banks AND BankinGc — LiaBiLity oF Dr- 
RECTORS—GRoOss NEGLIGENCE.—The liability 
of bank directors in Pennsylvania, as laid 
down by the Supreme Court of that State in 
Swentzel v. Penn Bank, 23 Atl. Rep. 405, is 
somewhat milder and less burdensome to 
those officers than in many of the States. In 
the case above mentioned, it was held that a 





director of a bank, whose services are gratu- 
itous, and whose duties are to attend the 
bank once or twice a week to assist in dis- 
counting paper, to see how much money there 
is to loan, and once or twice a year to count 
the cash on hand, and examine the bills receiv- 
able and securities to see whether they cor- 
respond with the statement furnished by the 
officers, does not owe the creditors of the 
bank such care as a reasonably prudent man 
exercises in his own business, but is amena- 
ble only for fraud, or for such gross negli- 
gence as amounts to fraud. Paxson, C. J., 
Says: 

The first question that naturally suggests itself for 
our consideration is the extent of the duty which the 
directors of a bank owe to the stockholders, whom 
they represent directly, and the creditors, whom they 
represent indireetly. Upon this point there is a general 
misapprehension in the popular mind. This finds ex- 
pression after bank failures insevere condemnation 
of directors, and a general assertion of the doctrine 
that their duty requires them to be familiar with all 
the details of the management. In the popular mind 
they are held tothe rule that they ought to take the 
same care of the affairs of the bank that they do of 
their own private business. Even the learned judge 
below evidently adopted this view when he said in his 
opinion: ‘‘If we were to decide this case on first im- 
pressions as to the conclusions of fact to be drawn, 
and under the decisions cited and rules laid down in 
the minority opinion in Briggs v. Spaulding, we would 
say there was gross negligence, or want of the ordinary 
care that a man of fair intelligence would take of his 
own affairs.” It cannot bethe rule that the director of 
a bank is to be held to the same ordinary care that he 
takes of his own affairs. He receives no compensa- 
tion for his services. He isa gratuitous mandatary. 
His principal business at the bank is to assist in dis- 
counting paper, and for that purpose he attends at 
the bank at stated periods—generally once or twice a 
week—for an hour or two. The condition of the bank 
is then laid before him in order that he may know 
how much money there is toloan. Once or twicea 
year there is an examination of the condition of the 
bank in which he participates. The cash on hand is 
counted, the bills receivable and securities examined, 
to see whether they correspond with the statement as 
furnished by the officers. Beyond this he has little 
to do with either the cash or the books of the bank. 
They are in the care of salaried officials, who are paid 
for such services, and selected by reason of their sup- 
posed integrity and fitness. To expect a director, 
under such circumstances, to give the affairs of the 
bank the same care that he takes of his own business, 
is unreasonable, and few responsive men would be 
willing to serve upon such terms. In the case ofa 
city bank, doing a large business, he would be obliged 
to abandon his own affairs entirely. A business man 
generally understands the details of his own business, 
but a bank director cannot grasp the details of a large 
bank without devoting all his time to it, to the utter 
neglect of his own affairs. 

A vast amount of authority has been cited upon this 
question which we do not think it necessary to review. 
It is sufficient to refer toa few cases only. In Spe- 
ring’s Appeal, 71 Pa. St. 11, the subject is very fully dis- 
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cussed by the late Justice Sharswood, and the rule of 
ordinary care is laid down. Not, however, the ordinary 
care which man takes of his own business, but the 
ordinary care of a bank director in the business of a 
bank. Negligence is the want of care according to the 
circumstances, and the circumstances are everything 
in considering this question. The ordinary care of a 
business man in his own affairs means one thirg, and 
the ordinary care of a gratuitous mandatary is quite 
another matter. The one implies an oversight and 
knowledge of every detail of his business; the other 
suggests such care only as a man can give, in a short 
space of time, to the business of other persons from 
whom he receives no compensation. The same learned 
judge, in Maisch v. Saving Fund, 5 Phila. 30, laid 
down the rule as follows: ‘‘As to the directors, how- 
ever, * * * receiving no benefit or advantage, they 
can be considered only as gratuitous mandataries, 
liable only for fraud or such gross negligence as 
amounts to fraud.” Again in Spering’s Appeal, 
supra, he said: ‘Indeed,as the directors are them- 
selves stockholders, interested as well as all others that 
the affairs and business of the corporation should be 
successful, when we ascertain and determine that they 
have not sought to make any profit not common tv all 
the stockholders, we raise a strong presumption that 
they bave brought to the administration their best 
judgment and skill.”” We may also refer to Briggs v. 
Spaulding, 141 U. S. 132,11 Sup. Ct. Rep. 924, which 
goes even further than our cases upon this point. It 
does not relieve a director from the consequence of 
gross negligence in the performance of his duty, but 
it holds that he is not responsible where he has used 
the ordinary care which bank directors usually exer- 
cise. Itis true this was the case of a national bank, 
but we apprehend that what is negligence on the part 
ofa director of a national bank would, as ageneral 
rule, be negligence by a director of a State bank, and 
subject to the same liability. 

In regard to what is ordinary care, regard must be 
had to the usages of the particular business. Thus, if 
the director of a bank performed his duties as such in 
the same manner as they were performed by al! other 
directors of all other banks in the same city, it could 
not fairly be said that he was guilty of gross negli- 
gence; and care must be taken that we do not hold 
mere gratuitous mandataries to such a severe rule as 
to drive all honest men out of such positions. 
thought is so well expressed by Sir George Jessel, M. 
R., in bis opinion in Re Dean Coal Min. Co., 10 Ch. 
Div. 450, that I give bis remarks in full: ‘“*One must 
be very careful, in administering the law of joint stock 
companies, not to press so hard on honest directors 
as to make them liable for these constructive defaults, 
the only effect of which would be to deter all men of 
any property, and perhaps ali men who have any 
character to lose, from becoming directors of com- 
panies at all. On the one hand,I think the court 
should doits utmost to bring fraudulent directors to 
account; and, on the other hand, should also do its 
best to allow honest men to act reasonably as direct- 
ors. Wlliful default no doubt includes the case of a 
neglect to sue, though he might, by suing earlier, 
have recovered a trust fund; in that case he is made 
liable for want of due diligence in his trust. But I 
think directors are not liable on the same principle.” 
Holding, then, the rule to be that directors who are 
gratuitous mandataries, are only liable for fraud, or 
for such gross negligence as amountsto fraud, it re- 
mains but to apply this principle to the facts of this 
case. 


This. 





COMPOUND INTEREST IN CHANCERY. 


As early as the case of Davis v. Hig- 
ford, 4 Car. I,' the doctrine was laid down 
that the court of chancery would not allow 
interest upon interest. In Smith v. Pember- 
ton, 17 Car. II,? an exception to this rule 
was allowed in favor of the assignee of a 
mortgage, and the amount of the principal 
and interest really and bona fide due was al- 
lowed to be compounded. This case was 
afterwards overruled, in Potter v. Hubbel, 24 
Car. II,® on the ground that an assignee 
ought not to be in a better condition than the 
mortgagee, his assignor was; and no interest 
was allowed but on the original principal sum. 
This last cited case was afterwards criticised in 
McClesfield v. Fitten, 36 Car. II,* but never 
overruied. In 1701, in the case of Chester- 
field v. Cromwell,’ it was admitted to be a 
well-settled rule that interest would not be 
allowed upon interest, and in Brown v. Back- 
ham,® in 1720, Lord Chancellor Parker 
questioned whether, if a mortgagee signed 
an account admitting so much due for inter- 
est, it would make the interest principal, as 
there was no special agreement for that pur- 
pose. So firmly was this doctrine settled in 
1790 that, in Waring v. Cunliffe,’ Lord 
Chancellor Thurlow said that he had found the 
court of chancery in a constant habit of re- 
fusing to allow compound interest, and that 
he must overturn all the proceedings of the 
courts if he should allow it. The principal 
of not giving effect to an agreement for com- 
pound interést, which is to become due, is 
said not to be based upon the usury laws,° 
but is adopted as a rule of public policy to 
prevent accumulation of compound interest 
in favor of creditors who neglected to collect 
their interest when it becomes due, and be- 
cause it was thought to be the enforcement 
of a hard bargain, and inequitable to compel 
the payment of compound interest. 


1 Ch. Rep. 15. 

22 «bid. 67. 

32 Ch. Rep. 44. 

41 Vem. 168. 

5 1 Eq. Cases Abr. 287. 

61 P. Wm. 652. 

71 Vesey, Jr. 15 & 16. 

8 Quackenbush v. Lenard, 1 Johns. Ch. 14 16; vee 
v. Lipe, 24 Wend. 168; Kellog v. Hickok, 1 Wend. 522 
Van Rensselaer v. Jones, 2 Barb. 667; Mowry v. 
Bishop, 5 Paige, $8; Boardman v. Lake Shore & M.S. 
R. Co., 84 N. Y. 187, 54 Miss. 282, 3 McLean, 474. 
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‘Notwithstanding this decision of Lord 
Thurlow, in Morgan v. Mather,? Lord Com- 
missioner Eyre said that compound interest 
might be allowed by arbitrators, where it was 
expressly agreed to be paid, or where it was 
to be inferred from the nature of the dealings 
of the parties, as if it was a custom of the 
trade in which they were engaged, that com- 
pound interest should be allowed, and was 
hence to be inferred that it was their inten- 
tion to allow it. 

In Van Benschotten v. Lawson," it was held, 
in acordance with Lord Thurlow’s views, that 
compound interest was not to be allowed un- 
less on a special agreement in writing made 
after the lawful interest had become due, and 
this agreement to be valid must be prospect- 
ive in its operation. 

In Connecticut v. Jackson," Chancellor 
Kent recognized that the books were clear in 
acknowledging the rule, that even an agree- 
ment made at the time of the original con- 
tract to allow interest upon interest as it be- 
came due was not to be supported in equity ; 
and cited the case of Lord Ossulston v. Lord 
Yarmouth,” Sir Thomas Meers”™ case, and 
Chambers v. Goldwin,™ in support of this 
conclusion. That such a rule, outside of the 
question of usury, was not destitute of rea- 
son and sound policy, the chancellor found 
in the equitable considerations, that interest 
upon interest, promptly and incessantly ac- 
cruing would, as a general rule, become harsh 
and oppressive; debt would accumulate with 
a rapidity beyond all ordinary calculation and 
endurance until common business could not 
sustain such overwhelming accumulation. Its 
tendency also was to inflame and harden the 
heart of the creditor, and some allowance 
must be made for the indolence of mankind ; 
if the debtor did not pay his interest when 
due, the creditor equally failed in punctuality 
when he did not demand it, and turn it into 
principle by an agreement with the debtor. 

This rule has been followed in Nebraska," 
West Virginia,*° Massachusetts,’ Virginia," 

92 Vesey, Jr. 15. 

106 Johns. Ch. 313. 

1) 1 Johns. Ch. 14. 

122 Salk. 449. 

48 Cast. Talbot 40; 1 Atk. 304. 

149 Vesey, 271. 

15 Hager v. Blake, 16 Neb. 14. 

146 Genin v. Ingersoll, 11 W. Va. 556. 


17 Ferry v. Ferry, 2 Cush. 92; Hasting v. Wiswall, 8 
Mass. 455° Dean vy. Williams, 17 Mass, 417; Reed v. 





Maine,” Kentucky,” Michigan,”! Tennessee,” 
Minnesota,” and Mississippi.™ 

Agreement to Pay Compound Interest.—Al- 
though chancery will not enforce an agree- 
ment made in advance to pay compound 
interest, yet if, after the interest becomes 
due, an agreementis made to pay interest upon 
the interest so due, such an agreement will 
be sustained in equity. This agreement it 
is said must be in writing and be prospective 
in its operation,™ as that the interest due 
shall carry interest at the lawful rate, or 
upon a rate agreed on. Why this agreement 
should be in writing is not very clear as the 
creditor may demand his interest when due 
and turn it into principal by such demand,” 
and this the cases say must be left to rest 
upon the creditor’s own vigilance, or his own 
indulgence. But one who fails to demand 
interest when it is due cannot afterwards turn 
it into principal when he pleases.* If a new 
note or mortgage is given for the interest it is 
thereby converted into capital, and interest 
may be rightfully given on it.” 
_ As against Trustee.—Chancery, while re- 
fusing compound interest in ordinary 
cases of indebtedness, has almost in- 
variably allowed it against trustees who 
were delinquent and who speculated 
with trust funds® and against admin- 
istrators and guardians who were grossly 
negligent, failed to invest moneys of the 


Reed, 10 Pick. 398; Wilcox v. Howland, 23 Pick. 167; 
Von Hemert v. Porter, 11 Met. 210. 

18 Childers v. Dean, 4 Rand. 406. 

19 Doe v. Warren, 7 Greenleaf, 48. 

20 Rhodes v. Blythe, 2 B Mon. 336. 

21 Hoyle v. Page, 41 Mich. 534. 

22 Union Bank v. Williams, 3 Cold. 582. 

23 Dyer v. Slingerland, 24 Minn. 268; Mason v. Cal- 
lender, 2 Minn. 302. 

4 Perkins v. Coleman, 51 Miss. 304. 

% Dyer v. Slingerland, 24 Minn. 268; Mason vy. Cal- 
lender, 2 Minn. 302. 

26 Van Benschooten v. Lawson, 6 Johns. Ch. 313; 
Union Bank v. Williams, 3 Cold. 583; Mowry v Bishop, 
5 Paige, 102; Toll v. Hiller, 11 Paige, 230; Howard v. 
Farley, 3 Robt. 313; Forman v. Forman, 17 How. Pr. 
257; Church v. Kidd, 3 Hun. 270. 

7 Connecticut v. Jackson, supra; Mueller v. Mc- 
Gregor, 28 Ohio State Repts. 273; Powling v. Powling, 
4 Yeates, 220; Stokly v. Thompson, 34 Pa. 210. 

28 Pauling v. Creagh, 54 Ala. 655; Howard v. Farley, 
2 Robt. 313. 

29 Wilcox v. Howland, 23 Pick. 167. 

% Schieffelin v. Stewart, 1 Johns. Ch. 620; Frey v. 
Frey, 17 N. J. Eq. 74; Barney v. Sanders, 16 How. 535; 
McKnight’s Exec. v. Waish, 23 N. J. Eq. 147; Lansing 
v. Lansing, 31 How. Pr. 64; Ringgold v. Ringgold, 1 
Harr. & G. 11, s. c. 18 Am. Dec. 265. 
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intestate or of their wards, and allowed it to 
lie idle, and in other cases of delinquency. 
Orders in such cases for periodical rests, and 
for compounding interest, are adopted not 
only for the punishment of the delinquent 
trustee, but for the purpose of reaching the 
gain or profit that the trustee might have 
made, and to make certain that nothing of 
profit or advantage remained in the trustee 
except his commission or compensation.” 
The delinquency, however, to justify the al- 
lowance of compound interest must have been 
gross, or amount to a willful omission of 
duty,* as where a testator by his will directed 
his money to be placed out at interest, and 
the executor contrary to this direction kept 
the money to himself, compound interest 
was allowed. And where an executor, ad- 
ministrator or trustee, employs the trust 
money in trade or business, and refuses to 
give any account, he may be charged with 
compound interest.™ And if he mingled trust 
money with his own for the purpose of credit, 
or puts trust money in jeopardy by involving 
it in the risk of trade, he must answer for the 
largest amount of interest it could have made, 
however honest and sincere his purpose may 
have been.® 

In such cases Nott, Justice, said, in Wright 
vy. Wright, that common justice required 
compound interest to be allowed, as great 
injustice would otherwise be done, and that 
the only difficult was to draw with precision 
the line of distinction between those cases, 
to which the rule should, or should not be 
applied. Hues E. MILter. 


$1 Moore & Montford v. Felkel, 7 Fla. 44; Eppenger 
Russel & Co. v. Canepa, 20 Fla. 262; Sanderson’s Admr. 
vy. Sanderson, 17 Fla. 820; Gilman v. Gilman, 2 Lans. 
6; De Peyster v. Clarkson, 2 Wend. 76; Garrett v. Carr, 
3 Leigh, 407; Lansing v. Lansing, 45 Barb. 190; King 
v. Talbott, 50 Barb. 452. 

#2 Schieffelin v. Stewart, 1 Johns. Ch. 620; Cruce v, 
Cruce, 81 Mo. 684; Kyle v. Barnett, 17 Ala. 306; John- 
son Vv. Miller, 33 Miss. 553. 

3% Clarkson v. De Peyster, Hopk. Ch. 424; Bennett v. 
Cook, 5; Thomps. & C. 188; Garniss v. Gardiner, 1 
Edw. Ch. 128; Tebbs v. Carpenter, 1 Madd, 290. 

% Raphall v. Behm, 11 Vesey, 92; Boyles v. Drayton, 
1 Dessaus. 489; Edwards v. Crenshaw, Harper’s Eq. 
Cas. 224. 

%1 Edw. Ch. 128; Schieffelin v. Stewart, supra; 
Wright v. Wright, 2 McCord, Ch. 185. 

% Seaman v. Duryea, 10 Barb. 534; Brown v. Rickets, 
4 Johns. Ch. 302; Hurd y. Goodrich, 59 Ii). 457. 








LAW-MAKING. 





In the great and ever recurring question of how 
to prescribe rules by which the actions and des- 
tinies of the individual shall be controlled for ihe 
public good, progress has been made but s!owly. 
For more than fifty centuries the usual method 
was to have a single law-giver, a sovereign, in 
whose selection the masses had no voice save as 
such selection was determined by the results of 
cruel and inhuman war, and whose power to 
establish laws for the government of the people 
was as unrestrained as his exemption from the 
operation of such laws was complete. 

With the promulgation of the Magna Charta, in 
A. D. 1215, came a change in the manner of mak- 
ing laws; but even those then made had their 
origin in the necessity for limitations on the 
powers of the reigning sovereign rather than the 
advisability of the people prescribing rules of 
civil conduct. 

The next great step in the matter of law-making 
came with the realization of the inherent right of 
the citizens to themselves select those who should 
make the laws by which the people shall be 
governed and controlled; and such rapid progress 
has this great principle made that within the last 
few centuries almost every nation which makes 
any just claim to enlightment, to well regulated 
individual freedom, or to the protection of personal 
rights, has arranged for the selection of all or the 
principal of its law-making bodies by the suffrages 
of the citizens; while the highest and best forms 
of government are found among those nations 
whose legislative, judicial and executive officers 
are all thus chosen. 

But in law-making, the people, the great mass 
in whom the inherent power is vested, and whose 
interest in the affairs of government is the most 
intense, as yet act almost solely in a judicial ca- 
pacity; simply decide whether their law-makers 
have acted wisely and honestly, and return them 
to legislative halls or refuse so to do, according 
to whether such representatives have or have not 
originated and put in motion laws which com- 
mend themselves to the approbation of the ma- 
jority of the citizens. Consequently it is passively 
and; not actively; through construing, not by 
declaring ; retrospectively and without originality ; 
that the voters take part in the creation of the 
laws which they are fallaciously supposed to 
themselves make, but which are in fact made by 
their agents, the legislators. 

Bearing in mind these historical and analytical 
facts, it may not be amiss to look forward and, if 
possible, anticipate how the people of the States 
of this Republic will or may prescribe their own 
rules of conduct. 

Assuming that advancement and enlightment 
will develop and put into practice new methods, 
and that the science of government will make 
progress, the writer is of the opinion that the next 
great step will be inthe direction of law-making 
by the people themselves, by restricting what are 
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known as legislatures to advisory bodies, possess- 
ing only the sole power to recommend what laws 
should be passed, and the subsequent enactment 
or rejection of such proposed laws by a direct 
vote of the people. 

As one of the many evidences worthy of con- 
sideration to support this belief, attention is in- 
vited to the rapidly increasing length, particu- 
larity and certainty of State constitutions, and to 
the vast enlargement of subjects which the people 
themselves, by constitutional means, retain con- 
trol over and place beyond the scope of legislative 
action. 

Looking now to the effect which such a change 
would produce, the writer believes that it could 
not fail to result in the enactment of laws better 
suited to the genius and needs of the people, and 
more in harmony with their best judgment. 
Among the many reasozs which may be given 
why such will be the results, the following may 
be briefly outlined: 

Ist. The laws would invariably be those which 
the people require. The best legislator of the 
present time is he who, through keenest powers of 
observation andclosest touch with the mass of 
citizens, is best able to perceive what wrongs 
exist and to judge what remedial agencies are 
required to correct them. But every man’s per- 
ceptive faculties are to some extent dulled or ob- 
literated, anc his opinions in some manner biased 
or prejudiced, by personal surroundings, party 
affiliations, habits and education. No legislator 
can free himself entirely from those influences, 
and few even attempt to. Asa natural result, the 
laws enacted are imperfect and incapable of fully 
supplying the pecple’s needs. 

2d. The people know best what laws they 
want. The sum or aggregate of the knowledge 
of all the citizens of any commonwealth upon the 
subject of wherein and how existing laws are 
defective is so vastly greater than the knowledge 
possessed by any one hundred and fifty of those 
citizens, that no just comparison can be instituted. 

3d. The laws by which the citizen must be 
governed would be most fully known to every 
citizen before he was called upon to render obe- 
dience to them. Through the press, from the 
stump and in private discourse, the fullest in- 
formation as to the scope, tenor and effect of 
every proposed law would be brought home to the 
mind of every intelligent citizen. Our present 
legislative method isto pass laws which are to 
take effect immediately upon, or in a few days 
after, their enactment; too soon to be understood 
by the people, even under the most favorable 
circumstances, and with the widest publicity. 
Remembering that every person is presumed to 
know the law, ordinary fairness to the citizen 
would require the most extraordinary diligence 
on the part of the State to acquaint him with the 
laws which may deprive him of property, liberty 
or even life. Instead, however, of diligence in 


this respect, we have gross negligence; instead of 
causing the laws to be instantly and freely printed 


‘much more ready, hearty and sincere. 





in press and pamphlet and distributed to every 
citizen without cost, tte State prints, long after 
such laws have taken effect, barely enough copies 
to supply the executive, legistative and judicial 
officers of the State with one copy each, and leaves 
the people to learn as best they may whether they 
are doing right ur wrong, whether they are sinning 
against the State or behaving as good citizens. It 
is told as a fiction that in some ancient nation the 
laws handed down by the reigning despot were 
published by being written in very small letters 
and posted at the top of a very high pole, so as to 
be absolutely illegible to the busy throng below. 
Although that tale may be a fiction, it is a typical 
allegory of the injustice done the citizens of to- 
day. 

4th. We should hear no more of the evils of 
hasty legislation. If the advisory body, having 
only power to recommend laws for adoption, 
make mistakes through haste or inadvertence no 
harm has been done. The law is not vet enacted. 
Before it can take effect it must pass unscathed 
the criticism of the intelligent public, tbat crucible 
in which all human laws are refined and purified. 

5th. The acquiescence of the public in the new 
order of things which new laws create would be 
Laws 
enacted by legislative bodies are questioned, 
doubted, disparaged, disobeyed and repealed. 
Those laws which the people themselves adopt in 
the form of constitutions are unquestioned, un- 
doubted, respected, obeyed and continue in force. 
That law which a legislature puts in force is an 
experiment; that which the people declare is the 
settled policy of the State. 

6th. No questions of constitutionality of a law 
need then trouble the courts, threaten conflict 
between the legislative and judicial powers, or 
delay the uperation of the law. All law could be 
constitutional, being declared by the people them- 
selves; or, if the retention of the existing distinc- 
tion between constitutions and statutes was 
deemed advisable, means could easily be provided 
for obtaining the decision of the highest judicial 
tribunal upon the constitutional questions involved 
before the submission to popular vote. 

7th. Politics would be fairer, more honorable 
and more nearly free from suspicion of impure 
motives. Political campaigns would contain less 
discussion of personal character and motives and 
more argument of the principles of good govern- 
ment. An election now resolves itself entirely 
into a question of confidence in candidates, as 
evidenced by their party, their past record, and 
their apparent intelligence and integrity. And 
while these elements would still enter into elec- 
tions, they would be largely subordinated to 
questions of principle. It would then also be 
possible for the independent, honest-minded cit- 
izen who believed in some of the principles ad- 
vocated by each of the political parties to cast 
his vote in favor of each law which commends 
itself to his judgment, instead of as now, vote in 
favor of only a part through being forced to vote 
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for the legislative nominee of that political party 
whose platform contains the more of those prin- 
ciples of good government which he believes in. 

8th. Under this plan, mercenary legislation 
would be reduced toa minimum. Laws whose 
unequal effects now enrich the few at the expense 
of the many, while the public is becoming edu- 
cated as to their operation and demanding their 
repeal, would then usually fail to receive the 
favorable suffrages of a majority. That legislator 
who isso forgetful of his dutiesas to promote 
vicious or harmful legislative action, would be 
denuded of all his opportunities and powers. 
Pecuniary legislators could only serve those who 
bribed them by failing to recommend legislation 
demanded by the peope; a course which would 
deprive them of all influence and promptly rele- 
gate them to private life. 

It may be suid that the citizens are not sufti- 
ciently advised to vote understandingly on the 
manifold matters which the change in law-making 
herein suggested would cause to be submitted to 
them. This cannot be true. Citizens who are 
competent to decide the great and grave questions 
found in State constitutions cannot be considered 
incompetent to pass upon mere statutes inferior 
thereto. 

Ina republic. the powers conferred upon the 
legislative branch of the government are very 
great. Under arepublican formof government 
there is ever present the danger of the State be- 
coming a government of representatives by repre- 
sentatives and for representatives. Every few 
years that danger has to be met by a new or an 
amended constitution calculated to correct legis- 
lative errors or prevent legislative abuses. 

The writer claims that the plan above indicated 
will remedy many of the existing defects in the 
present methods of law-making, and at the same 
time more’ nearly than can be done in any other 
way, give to us ‘‘a government of the people, by 
the people and for the people.” 

Chicago. CLARK VARNUM. 








PUBLIC POLICY—CONTRACTS—RESTRAINT OF 
TRADE. 


MORE V. BENNETT. 





Supreme Court of Illinois, January 18, 1892, 


Rules and by-laws of a stenographer’s association, 
whereby the members bound themselves not to work 
at less than certain fixed rates, except in competition 
with persons not members of the association, are void 
as against public policy and in restraint of trade, and 
an action will not lie by one member against another 
for damages occasioned by underbidding him. 


BAILEY, J. (after stating the facts): The ques- 
tion is raised by counsel, and discussed at some 
length, whether membership in the Chicago Law 
Stenographie Association established a contract- 
ual relation between the plaintiffs and defendants 





which gives to the plaintiffs a right of action 
against the defendants for a violation of any of 
the rules of said association, as for a breach of 
contract; and also whether the only remedy for 
a violation of said rules is not that provided by 
the by-laws of the association, viz., a fine, to be 
imposed upon the offender, after a trial and con- 
viction before an arbitration committee, duly ap- 
pointed for that purpose. But, as we view the 
ease, it will be unnecessary for us to consider 
these questions; since admitting that the consti- 
tution and by-laws of the association were in the 
nature of a contract between the members inter se, 
we are of the opinion that the contract thus es- 
tablished is so far obnoxious to well-settled rules 
of publie policy as to render it improper for the 
courts to lend their aid to its enforcement. What- 
ever may be the professed objects of the associa- 
tion, it clearly appears, both from its constitution 
and by-laws, and from the averments of the 
declaration, that one of its objects, if not its lead- 
ing object, is to control the prices to be charged 
by its members for stenographic work, by re- 
straining all competition between them. Power 
is given to the association to fix a schedule of 
prices which shall be binding upon all its mem- 
bers, and not only do the members, by assenting 
to the constitution and by-laws, agree to be 
bound to the schedule thus fixed, but their com- 
petition with each other, either by taking or of- 
fering to take a less price, is punishable by the 
impositions of fines as well as by such other dis- 
ciplinary measures as associations of this charac- 
ter may adopt for the enforcement of their rules. 
The rule of public policy here involved is closely 
analogous to that which declares illegal and void 
contracts in general restraint of trade, if it is not, 
indeed, a subordinate application of the same 
rule. As said by Mr. Tiedeman: ‘Following the 
reason of the rule which prohibits contracts in 
restraint of trade, we find that it is made to pro- 
hibit all cohtracts which in any way restrain the 
freedom of trade or diminish competition, or re- 
gulate’ the prices of commodities or services. 
All combinations of capitalists or of workmen for 
the purpose of influencing trade in their especial 
favor, by raising or reducing prices, are so far il- 
legal that agreements to combine cannot be en- 
forced by the courts.’’ Tied? Com. Paper, § 190. 
Many cases may be found in which the doctrine 
here stated has been laid down and enforced. 
Thus in Stanton v. Allen, 5 Denio, 434, where an 
association among the whole or a large part of 
the proprietors of boats on the Erie and Oswego 
canals were formed upon an agreement tc regulate 
the price of freight and passage by a uniform 
scale to be fixed by a committee chosen by them- 
selves, and to divide the profits of their business 
according to the number of boats employed by 
each, with provisions prohibiting the members 
from engaging in similar business out of the as- 
sociation, it was held that, as the tendency of 
such agreement was to increase prices and to 
prevent wholesome competition, as well as 
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diminish the public revenue, it was against pub- 
lic policy and void, by the principles of the com- 
mon law. In Hooker v. Vandewater, 4 Denio, 
349, the proprietors of five several lines of boats 
engaged in the business of transporting persons 
and freight on the Erie and Oswego canals en- 
tered into an agreement in which, ‘‘for the pur- 
pose of establishing and maintaining fair and 
uniform rates of freight, and equalizing the busi- 
ness among themselves and to avoid all unneces- 
sary expense in doing the same,’’ they agreed to 
run for the residue of the season of navigation at 
certain rates of freight and passage then fixed 
upon, but which should be changed whenever 
the parties should deem expedient, and to divide 
the net earnings among themselves according to 
certain fixed proportions; and it was held in a 
suit on the agreement against a party who 
failed to make payment according to _ its 
terms, that the agreement was a conspiracy 
to commit an act injurious to trade, and was il- 
legal and void. In Morris Run Coal Co. v. Bar- 
clay Coal Co., 68 Pa. St. 173, five coal companies 
in Pennsylvania entered into an agreement in 
New York to divide two coal regions of which 
they had control; to appoint a committee to take 
charge of their interests, and decide all questions; 
and appoint a general agent at a certain point ip 
the State of New York, the coal mined to be de- 
livered through him, each company to deliver its 
proportion at its own cost at the different mar- 
kets, at such time and to such persons as the 
committee should direct, the committee to adjust 
all prices, rates of freight, etc., and settlements to 
be made between the several companies montbly ; 
and it was held, in a suit brought by one of said 
companies against another, to enforce a liability 
arising under said contract, that the contract was 
in violation of a statute of New York making ita 
misdemeanor to conspire to commit any act in- 
jurious to trade or commerce, and was also 
against public policy, and therefore illegal and 
void; the court laying down the rule, among 
other things, that every association formed to 
raise or depress prices beyond what they would 
be, if left without aid or stimulus, was criminal. 
In Craft v. MeConoughy, 79 Ill. 346, a contract 
was entered into by all the grain dealers in a cer- 
tain town which, on its face, indicated that they 
had formed a partnership for the purpose of deal- 
i ng in grain, but the true object of which was to 
form a secret combination which would stifle all 
competition, and enable the parties, by secret and 
fraudulent means, to control the price of grain, 
costs of storage, and expense of shipment at such 
town; and it was held, on bill filed for an ac- 
counting and distribution of profits, that such 
contract was in restraint of trade, and consequent- 
ly void on grounds of public policy. In discuss- 
ing the principles involved, this court said: 
‘*While these parties were in business in competi- 
tion with each other, they had the undoubted 
right to establish their own rates for grain stored 
and commissions for shipment and sale. They 





could pass as high or low a price for grain as 
they saw proper, and as they could make contracts 
for with the producer. So long as competition 
was free, the interest of the public was safe. The 
laws of trade, in connection with the rigor of 
competition were all the guaranty the public re- 
quired; but the secret combination created by the 
contract destroyed all competition, and created a 
monopoly against which the public interest had 
no protection.”’ 


The doctrine of the foregoing decisions may, in 
our opinion, be fairly applied to the facts in the 
present case. While some of the cases cited in- 
volve elements not present here, the determining 
circumstances in all of them seems to have been a 
combination or conspiracy among a number of 
persons. engaged in a particular business, to stifle 
or prevent competition, and thereby to enhance 
or diminish prices to a point above or below what 
they would have been if left to the influence of 
unrestricted comepetition. All such combina- 
tions are held to be contrary to public policy, and 
the courts, therefore, will refuse to lend their aid 
to the enforcement of the contracts by which 
such combinations are sought to be effected. 
Counsel seek to distinguish this case from those 
cited by the circumstance, alleged in the second 
count of the declaration, that but a small portion 
of the law stenographers of Chicago belong to 
said association. An analogy is thereby sought 
to be raised between the contract in this case and 
those contracts in partial restraint of trade, which 
the law upholds. We think the analogy thus 
sought to be raised does not exist. Contracts in 
partial restraint of trade which the law sustains 
are those which are entered into by a vendor of 
a business and its good-will with his vendee, by 
which the vendor agrees not to engage in the 
same business within a limited territory, and the 
restraint, to be valid, must be no more extensive 
than is reasonably necessary for the protection of 
the vendee in the enjoyment of the business pur- 
chase. But in the present case there is no pur- 
chase or sale of any business, nor any other anal- 
ogous circumstance giving to one party a just 
right to be protected against competition from 
the other. All of the members of the association 
are engaged in the same business within the same 
territory, and the object of the association is 
purely and simply to silence and stifle all com- 
petition as between its members. No equitable 
reason for such restraint exists; the only reason 
put forward being that, under the influence of 
competition as it existed prior to the organization 
of the association, prices for stenographic work 
had been reduced too far, and the association was 
organized for the purpose of puttiag an end to 
all competition, at ieast as between those who 
could be induced to become members. True, the 
restraint- is not so far-reaching as it would have 
been if all the stenographers inthe city had joined 
the association, but, so far as it goes, it is of pre- 
cisely the same character, produces the same 
results, and is subject to the same legal objection. 
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It may also be observed that, by the constitution 
of the sssociation, any reputable stenographer, 
regularly engaged in law reporting in Cook 
county, is eligible to membership, and, if all ora 
major part of the stenographers in said county 
engaged in that business are notalready members, 
it is because the association has not yet fully 
accomplished the purposes of its organization. 
We can see no legal difference between the re- 
straint upon competition which it now exercises 
and that which it will exercise when it is in a 
position to dictate terms to all who are engaged 
in the business, and to all who may wish to ob- 
tain the services of law stenographic reporters. 
We are of the opinion that the demurrer to the 
declaration was properly sustained, and the judg- 
ment will therefore be aftirmed. 


NoTe.—The cases in support of the general doctrine 
that combinations for the purpose of raising the mar- 
ket prices of commodities, by the prevention of com- 
petition, are in restraint of trade and void as against 
public policy are very numerous. See, in addi- 
tion to those cited in the principal opinion, Raymond 
v. Leavitt, 46 Mich. 447, 41 Am. Rep. 170; Sampson v. 
Shaw, 101 Mass. 145; Cent. Ohio Sait Co. v. Guthrie, 35 
Ohio St. 666,10 Cent. L. J. 482; Wright v. Crabbs, 79 
Ind. 487; Kellogg v. Larkin, 3 Pinney (Wis.), 124; 
India Bagging Association v. Kock, 14 La. Ann. 168; 
Clancy v. Onondaga Salt Mfg. Co., 62 Barb. 395; 
Arnot v. Pittston, etc. Coal Co., 68 N. Y. 558; Hoft- 
man v. Brooks, 11 Weekly L. B. 258; Samuel v. 
Oliver, 22 N. E. Rep. 449; Ford v. Gregsen, 14 Pac. 
Rep. 659; Wells v. McGeoch, 35 N. W. Rep. 769; Santa 
Clara Val. M. & L. Co. v. Hayes, 18 Pac. Rep. 391; 
Urniston v. Whitelegg Bros., 63 Law T. R. 455; Pitts- 
burg Carbon Co. v. McMillin, 119 N. Y. 46, 23 N. E. 
Rep. 530, 24 Abb. N. C. 96; De Witt Wire Cloth Co. 
v. Jersey Wire Cloth Co., 14 N. Y. Supp. 277; Anderson 
v. Jett, 12S. W. Rep. 670. Not only is a contract or 
combination to unnaturally enhance the market value 
of a commodity void as against public policy between 
the parties themselves, but the taint extends to the 
unnaturally inflated market price itself; and it has 
been held, in an action for the non-delivery of goods 
purchased, that the usual measure of damages, the 
difference between the contract price and the price of 
the goods in open market at the time of delivery, will 
not be applied if it appears that the latter has been 
artificially stimulated by unlawful and fraudulent 
practices; and this even where the contract has been 
assigned and is sued upon by who took no part in the 
measures resorted to, to raise the price. In such a 
case the court will look to the market prices prevailing 
before and after the day of delivery and to other evi- 
dences of true market value. Kountz v. Kirkpatrick, 
72 Pa. St. 376; Kountz v. Citizens’ Oil R. Co., 72 Pa. St. 
392. 
While the doctrine of the principal case is probably 
right, authority is not altogether wanting to sustain 
the proposition that a distinction is to be made in 
favor of such combinations, among artisans and 
others who make an income from their personal serv- 
ices. In Commonwealth v. Hunt, 4 Metc. 104, which 
was an indictment for conspiracy charging, in sub- 
tance, that defendants formed themselves into a so- 
ciety and agreed not to work for any person who 
should employ any journeyman or other person not a 
member of such society after notice given to him to 
discharge such}{workman, the court held that the 





legality of the association must depend upon the 
means used for the accomplishment of its object and 
whether they be innocent or otherwise. Of course 
there is a wide distinction between an indictment for 
a misdemeanor, and a civil suit on the contract of as- 
sociation. In Snow vy. Wheeler, 113 Mass. 179, the 
same court held that an association of shoemakers, a 
part of whose agreement/was “‘not to teach or caused to 
be taught, any new hand, any part or parts of the boot 
or shoe trade without the permission of the lodge of 
which I am a member,” was not therefore illegal, and 
that it could maintain an action against individua) 
members who had received its funds from the treas- 
urer as a committee chosen to deposit the same for 
safe-keeping in a bank which was named as co-defend- 
ant. See Wolff v. Matthews, L.R. 21 Ch. Div. 194. In 
People v. Fisher, 14 Wend. 9, an association of jour- 
neymen shoemakers to maintain wages, which im- 
posed a penalty of ten dollars on any shoemaker who 
worked for less than the wages fixed by the associa- 
tion, and in which it was agreed by the members that 
they would not work for any master shoemaker who 
employed a journeyman who infringed their rules, 
unless the journeyman so infringing paid ten dollars 
to the association, was declared illegal, and a number 
of journeymen who so quitted a master shoemaker’s 
employment were convicted of conspiracy. In the later 
case of Master Stevedores’ Ass’n v. Walsh, 2 Daly 1, 
which was an action by an association of stevedores 
against a member to recover a penalty fixed by their 
articles of agreement for working for less than the 
prices fixed by the association, the New York Court 
of Common Pleas in an exbaustive and carefully con- 
sidered opinion beld that such an agreement was legal 
and found for plaintiff, distinguishing the case from 
People v. Fisher, supra, by the feature that coer- 
cive measures against persons outside of the associa- 
tion were contemplated by the agreement in that case, 
while in the other the by-law was limited in its opera- 
tion to members of the association and was sought to 
be enforced against one who had voluntarily sub- 
scribed to it; which, it will be noted, was a 
feature also of the principal case. The court 
(Daly, F. J.), after a careful review of the 
authorities summed up its conclusions as fol- 
lows: “It is lawful for any number of journey- 
men or of master-workmen to agree, on the one part, 
that they will not work below certain rates, or on the 
other that they will not pay above certain prices; but 
that any association or combination for the purpose 
of compelling journeymen or employers to con- 
form to any rule, regulation or agreement fixing 
the rate of wages, to which they are not parties, by 
the imposition of penalties, by agreeing to quit the 
service of any employer who employs a journeyman 
below certain rates, unless the journeyman pays the 
penalty imposed by the combination, or by menaces, 
threats, or intimidations, violence or other unlawful 
means, is a conspiracy for which the parties entering 
into it may be indicted.” 


In Collins v. Locke, L. R. 4 App. Cas. 674, the Privy 
Council sustained a judgment of the Supreme Court 
of Victoria (L. R. 3 Vict. [L.] 40), to the effect that 
a contract among the stevedores of a port whereby 
they agreed among themselves that the vessels con- 
signed to certain firms should be distributed in a way 
agreed upon to them all, and that none of them would 
work for a firm not allotted to him except on terms of 
rendering an equivalent to the party who was entitled 
to it. In Birtwistle v. Hann, L. R. 4 Vict. 153, an 
agreement under seal by several butchers not to 
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transact business in the Melbourne Meat Market was 
held to be void as a combination in restraint of trade. 
Stawell, C. J.,said: “‘However lawful it might be for 
one person to resolve in his own mind not to transact 
business ina public market, an agreement by a num- 
ber of persons to abstain is contrary to public policy, 
and cannot be enforced. In the case of Locke v. Col- 
lins, supra, the agreement went very near the bound- 
ary but it fell short of illegality, as it was not pro- 
ductive of any detriment to the public; there was a 
strict apportionment of the business of the port among 
the parties—all vessels were to be served by some one 
or other. Here as put forthe defendant the agreement 
almost amounts to an agreement to shut upthe Mel- 
bourne Meat Market.”’ In this case as in the cases cited 
in the principal opinion the combination was to raise 
the price of articles of popular consumption, meat, coal, 
grain, transportation. See a different rule in Glouces- 
ter Isinglass etc. Co. v. Russia Cement Co., 27 N. E. 
Rep. 1005; Shade Roller Co. v. Cushman, 143 Mass. 
353, 9 N. E. Rep. 629. 
Wo. L. MURFREE, JR. 





CORRESPONDENCE. 





To the Editor of the Central Law Journal: 


In the CENTRAL LAW JOURNAL of the 18th inst., in 
your editorial comment upon the case of Boyd v. State 
of Nebraska, it seems to the writer that you have not 
precisely stated the ground upon which the decision is 
based. You state: “The ground of this decision was 
that when a foreigner takes the oath declaring an in- 
tention to become a citizen of the United States, his 
minor sons thereby acquire an inchoate status as citi- 
zens; and if they attain majority before their father 
completes his naturalization, that status is capable 
of being converted into complete citizenship by other 
means than the direct application provided for by the 
naturalization laws, and that congress, by the admis- 
sion of Nebraska as a State, effected collective natural- 
ization of its foreign born inhabitants as citizens of 
the United States.’’ 

This proposition was declared on by the court in 
its decision of the case; but it would seem that the 
specific ground upon which the case was decided was 
the fact, admitted by the demurrer to the answer, that 
Boyd’s father was fully naturalized as a citizen of the 
United States and for years held office, etc., in Ohio. 
And the court, after holding that the allegations as to 
citizenship of the father were sufficient to raise a fed- 
eral question, etc., says: ‘“‘Under this allegation, and 
the earlier allegations leading up to it, if traversed, a 
jury would have been warranted in inferring that the re- 
spondent’s father became a citizen of the United States 
before October, 1854, and consequently that the re- 
spondent himself was likewise a citizen. For this 
reason, without regard to any other question argued 
in the case, the respondent was entitled to judgment 
upon the demurrer.”’ As the case was remanded to the 
State court for further proceedings ‘“‘according to law 
and in conformity with this opinion,’ the question of 
fact, admitted by the demurrer, as to the citizenship 
of the father, would seem to be still open to contest in 
thatcase. But in any view of that question, it would 
appear that all that the court actually decided was that 
the (admitted) full citizenship of Boyd’s father in view 
of other admitted facts as to Boyd himself, constituted 
the latter a citizen of the United Stated wit hout re. 





gard to the proposition laid down in the opinion and 
stated in your editorial. 
Cuas. E. DELAND. 








BOOK REVIEWS. 


GIBSON’S TREATISE ON SUITS IN CHANCERY. 

The author of this work states that “‘while there is a 
general family resemblance between the systems of 
jurisprudence prevalent in the various States of the 
union, the differences and peculiarities in their sys- 
tems of ple: ding and practice are nevertheless so great 
that no work dealing with the procedure in courts is 
of much practical value to the practitioner unless it 
is confined to the jurisprudence and practice of the 
particular State in which he lives. Books of general 
practice, with foot-notes of the diverse rulings in 
various States, are often more confusing than intelli- 
gent. What the practitioner needs, is a book on court 
procedure that omits everything that is not the law in 
his own State and contains everthing that he is likely 
to needin the progress of a suit. Such a book, I have 
endeavoredto make this, so far as the chancery prac- 
tice is concerned.” 

It is plain to be seen that the author, in the prepara- 
tion of this work, has made good use of the materials 
at hand, and has diligently sought to enlighten the 
court practitioner upon the practical questions liable 
to arise from time to time in the course of equity liti- 
gation. It is undoubtedly true that the work has 
been prepared chiefly for use of the Tennessee Bar,. 
and doubtless in that State the work will prove inval- 
uable. It would be unfair, however, to restrict its- 
value alone to that State, for it discusses many ques- 
tionx of practice applicable alike to chancery practice 
in other States. It is plainly a work of a practical 
character and prepared by a practical hand, and we 
take great pleasure in commending it as exhaustive 
and accurate. . 

It treats succinctly of the chancery court, its his- 
tory, jurisdiction and practice, of proceedings in a 
suit from its preliminaries to the appearance of the 
defendant, of the proceedings in a suit from the ap- 
pearance of the defendant to the close of the proceed- 
ings, of proceedings in a suit from the close of the 
proceedings to a decree, of decrees and proceedings 
thereon, of bills other than ordinary original, of in- 
terlocutory applications and ‘proceedings thereon, of 
particular suits and proceedings therein, of the offi- 
cers and rules of the court, of proceedings for the 
correction of errors, and of chancery suits in the cir- 
cuit and county courts. 

The author is the chancellor of the Second Chancery 
Division of Tennessee, and his already well estab- 
lished reputation is greatly strengthened by so meri- 
torious a production. 








BOOKS RECEIVED. 





DIGEST OF INSURANCE CaSES, Embracing the De- 
cisions of the Supreme aad Circuit Courts of the 
United States, of the Supreme and Appellate 
Courts of the various States and Foreign Coun- 
tries upon Disputed Points in Fire, Life, Marine 
Accident and Assessment Insurance, and af- 
feeting Fraternal Benefit Orderg. Reference to 
Annotated Insurance Cases and comments in 
editorials in Law Journals on Insurance cases. For 
the year ending October 31, 1891. By John A.Finch,. 
of the Indianapolis Bar. Indianapolis: The 


Rough Notes Company, Publishers. 1892. 
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1, ADMIRALTY — Negligence.—To leave a small trim- 
ming hole in the lower deck of a vessel, a short distance 
from the main hatch, open and unguarded, when the 
vessel was unloading, andthe between-decks, where 
it was to be expected the stevedores discharging the 
cargo would necessarily go, was dark and unlighted, is 
negligence, for which the ship is liable.— The Protos, 
U. 8. C. C. (Penn.), 48 Fed. Rep. 919. 


2. ADMIRALTY—Salvage.—In an emergency the mas- 
ter of a ship is not required to obtain special authority 
from his owners before entering into a contract to pay 
an agreed amount for salvage aid.— The G. W. Jones, U. 
8. D. C. (N. Y.), 48 Fed. Rep. 925. 


8. ADMIRALTY—Shipping.—A charter-party providing 
that the vessel shall load at Mobile a cargo not exceed- 
ing what she can reasonably carry does not compel the 
shipper, after he has loaded her to the draught of the 
river atthe city, to furnish her more at the deeper 
anchorage in the bay of Mobile, 30 miles from the city. 
—Nordaas v. Hubbard, U. 8. D. C. (Ala.), 48 Fed. Rep. 921. 

4. ADMIRALTY—Shipping — Personal Injuries.—A ship 
is liable in damages to one of a stevedore’s gang who is 
injured while unloading cargo by the unexpected fall- 
ing of a stanchion because of defects in the fastening 
not observed by him, and not apparent tothe eye.— 
The William Branfoot, U.8. D. C. (S. Car.), 48 Fed. Rep. 
914. 

5. ADVERSE POSSESSION — Interruption.—During the 
period for which defendant claimed to have held ad- 
verse possession of the land in controversy, plaintiff 
instituted proceedings for the ascertainment of the 
boundary between his land and that of defendant. The 
latter was made a party, and adecree was made es- 
tablishing the boundary where plaintiff claimed it to be. 
There was evidence that defendant was satisfied 
with the resulte Held, that the jury were warranted in 
finding that they had been an interruption of adverse 
possession.— Heinz v. Cramer, lowa, 51 N. W. Rep. 178. 

6. APPEAL — Record — Agreed Statement.—Where an 
action at law is tried by the court upon an agreed state - 





meut of facts, such statement, though filed in the case 
and copied into the transcript on appeal, is not part of 
the record, where it is neither preserved by bill of ex- 
ceptions, nor specifically referred to in the judgment.— 
Coonrod v. Anderson, Ark., 18 8. W. Rep. 373. 


7. ARBITRATION AND AWARD.— An agreement be- 
tween an ice‘company and one of its delivery-men that 
the book-keeper of the company shall settle all dis- 
putes asto amounts of money due, shortages, etc.,on 
the part of the delivery-man, does not authorize the 
book-keeper to construe the contract of employment 
entered into between the parties, and charge to the 
delivery man uncollected accounts for ice delivered to 
him.—Knickerbocker Ice Co.v. Smith, Penn., 23 Atl. Rep. 
563. 


8. ASSIGNMENT FOR BENEFIT OF CREDITORS—Delivery 
of Possession.—Where a sale of chattels is not accom- 
panied by an immediate delivery, and followed by an 
actual and continued change of possession, it merely 
raises a presumption that the sale was fraudulent, 
which it is competent for the vendee to overcome by 
showing that it wasin fact madein good faith.—Mac- 
kellar v. Pilisbury, Minn., 51 N. W. Rep. 222. 

9. ATTACHMENT—Judgment.—Where a judgment in an 
attachment suit ordered that plaintiff therein should 
return the attached property, or, in case it could not 
be returned, then that defendant should recover of 
plaintiff its value, fixed at acertain sum,an action to 
recover the value so fixed, on plaintiff’s failure to re- 
turn the property, is not an action on a judgment, with- 
in the meaning of Code, § 2521, prohibiting any action 
ona judgment within 15 years without leave of the 
court.— Morrison v. Springfield Engine ¢ Thresher Co., 
Iowa, 51 N. W. Rep. 183. 

10. CARRIERS — Connecting Lines.—Where a railroad 
company contracts to carry stock beyond its own ter- 
minus, and there is a stipulation in the contract, which 
is a condition precedent to a right to reccver for loss or 
injury, that the shipper must give written notice of his 
claim to an officer of the company, or its nearest station 
agent, before the stock is removed from the place of 
destination or delivery, or is mingled with other stock, 
the officers and agents ofthe connecting company, used 
and adopted by the contracting ‘company, should, for 
the purposes of the contract, be treated as the officers 
and agents of the latter company, and notice given tu 
the agents of the connecting company at that place of 
destination will be sufficient.— Wichita ¢ W. Ry. Co. v. 
Koch, Kan., 28 Pac. Rep. 1013. 


1l. CARRIERS OF PASSENGERS — Negligence — Street 
Railways.—In an action by husband and wife for in- 
juries to the wife alleged to have been caused by de- 
fendant’s negligence, if by reason of the injuries to the 
wife the husband was deprived of the wife’s services, 
compensation therefor may be given.— Hawkins v. Front- 
Street Cable Ry. Co., Wash., 28 Pac. Rep. 1021. 


12, CHATTEL MORTGAGES—Lein.—A tender of full pay- 
ment ofa chattel mortgage debt after a default, but 
before the mortgagee has taken or demanded posses- 
sion in order to foreclose, if kept good, and ifthe money 
be brought into court, discharges the lein of the mort- 
gage, and extinguishes the mortgagee’s title.—Marwell 
v. Moore, Ala., 10 South. Rep. 444. 

13. CHATTEL MORTGAGE — Sale. — A policeman ap- 
pointed by the board of police commissioners of Min- 
neapolis, ‘with police powers to preserve the peace and 
protect property within the limits known as ‘justice 
court,’ serving writs,” had all the powers of a constable 
within the city of Minneapolis, and therefor was such 
an officer as was authorized, under chapter 171, Laws 
1885, to conduct a chattel mortgage sale, at which the 
mortgagee might be the purchaser.—Oswald v. O’ Brien, 
Minn., 51 N. W. Rep. 22. 

14. CHATTEL MORTGAGES—Sale of Chattels.—The pyr- 
chaser from’ the mortgagor of mortgaged personal 
property obtains a paramount right to the property 
when he pays and satisfies the mortgage debt.—Clous- 
on v. Gray, Kan., 28 Pac. Rep. 983. 
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15. COMPROMISE — Consideration.—An agreement to 
receive $65 in satisfaction of an undisputed arrears of 
rent amounting to $1,160, less $600 claimed for improve- 
ments, is no bar to a recovery of the remainder. —Rey- 
nolds v. Reynolds, Ark., 18 8S. W. Rep. 376. 

16, CONDEMNATION PROCEEDINGS — Value of Land.— 
Where farmers or others give their opinions, as experts, 
as to the market value of land with which they are 
acquainted, it is not improper, upon cross-examina- 
tion, forthe purpose of testing their knowledge and 
competency, to inquire of them concerning the sales of 
adjoining land.— Chicago, K. § N. Ry. Co. v. Stewart, Kan., 
28 Pac. Rep. 1017. 

17. CONSTITUTIONAL Law — Legislation — Railroads.— 
A special act of the legislature requiring a particular 
railroad company to keep a watchman at a certain 
turnpike crossing does not constitute partial legisla- 
tion, nor unjustly discriminate against the company in 
question.—Kentucky Cent. Ry. Co. v. Commonwealth, Ky., 
188. W. Rep. 368. 

18, CONTRACTS—Conditions Precedent.—W here parties 
enter into a contract in writing, by the terms of which 
certain things are to be done as a condition precedent 
to payment, and such conditions are of such a nature 
that their performance or non-performance will also 
be evidenced by writings, a waiver of such conditions 
must be shown by proofs of the most satisfactory kind, 
and will not be inferred from contradictory statements 
of the parties.—Brown v. Winehill, Wash., 28 Pac. Rep. 
1037. 

19. CONTRACT—Damages.—In an action for breach of 
contract to receive and pay for certain goods manu 
factured for defendants, a charge that ‘“‘the measure of 
damages is the difference between the price at which 
the goods were to have been taken, and the expense to 
the plaintiffs for getting them up, or any other damage 
or expense caused to the plaintiffs by reason of the 
refusal of the defendants to take the goods,” states a 
correct rule.—Gallagher v. Whitney, Penn., 23 Atl. Rep. 
560. 

20. CONTRACT—Damages.—When a special contract is 
terminated by an employer against the will of the con- 
tractor, and the contractor elects to consider the con- 
tract as rescinded, and the work under the contract is 
stopped, the contractor can recover the actual value of 
the work done and material furnished.—Caldwell v. 
Myers, S. Dak., 51 N. W. Rep. 210. 


21. CORPORATIONS—Contracts before Organization.— 
While a corporation is not bound by engagements made 
on its behalf by its promoters before its organization, 
it may, afterit is organized, make such engagements 
its contracts by adopting them asits own; and this it 
may do inthe same manner asit might make similar 
original contracts.—McArthur v. Times Printing Co., 
Minn., 51 N. W. Rep. 216. 

22. CORPORATIONS—Liability of Agent.—Act April 22, 
1874, §§ 1,2, provide that no foreign corporation shall 
do business in the State until it has established an 
office and appointed an agent, and filed with the secre- 
tary of State certain statements: Held, that where 
defendant, assuming to represent a foreign corporation 
doing business in the State without complying with the 
statute, caused plaintiff todo labor and furnish goods 
for the corporation, plaintiff not knowing that it was a 
foreign corporation, defendant was personally liabie 
for such labor and goods.—Lasher v. Stimson, Penn., 23 
Atl. Rep. 552. 


23. CORPORATIONS—Sale under Execution — Appoint- 
ment.—Property of a public corporation, such as a 
bridge company, which is essential to the exercise of 
its franchise and the discharge of the duties it has 
assumed towards the general public, cannot, in the ab- 
sence of statutory authority, be seized and sold to sat- 
isfy an ordinary judgment. The only remedy of creditors 
in such case is to obtain the appointment of a receiver, 
and a sequestration of the company’s earnings.—Over- 
ton Bridge Co. v. Taylor, Neb., 51 N. W. Rep. 240. 


24, CORPORATIONS—Stockholders. — Where stock of a 





corporation has been transferred for labor done, and 
the good faith of the transaction is not impeached, nor 
a failure of consideration shown, the holder is not 
liable personally on the grounds that said stock is un- 
paid capital stock, and that the unpaid Assessments 
are a trust fund for the payment of the corporation in- 
debtedness.—Holly Mf’g Co. v. New Chester Water Co., U. 
8. C. C. (Pa.), 48 Fed. Rep. 879. 

25. COUNTIES—Records— Liability of Clerk of Court.— 
While the record of a district court is supposed to con- 
tain a history of the proceedings before that tribunal, 
and is under the control of the judge, so far that it shall 
be a truthful statement of the proceedings, yet the 
ownership of the books themselves is in the county; 
and for any dereliction of official duty in the clerk of 
the court, by reason of which the county sustains pe- 
cuniary loss, the officer and sureities will be liable on 
his bond.— Toncray v. Dodge County, Neb., 51 N. W. Rep. 
235. 

26. COVENANTS—Damages.—Damages arising from the 
breach of a covenant that runs with the land do not 
follow the land into the hands of a subsequent grantee, 
but remain with the person of the grantor.— Provident 
Life § Trust Ce. v. Seidel, Pa., 23 Atl. Rep. 560. 

27. CRIMINAL Law — Appeal. — Where defendant had 
been convicted of murder, had taken an appeal, 
and the judgment was affirmed, and a remittitur, under 
the seal of supreme court, acted on by the circuit 
court, and a day for the execution reassigned, it was too 
late for a motion to recall such remittitur for the pur- 
pose of a consideration of a petition for a rehearing.— 
State v. Merriman, 8. Car., 14 S. E. Rep. 394. 

28. CRIMINAL LAW — Banks — False Pretenses. — A 
banker who, for the purpose of securing a deposit, 
falsely pretends that his bank is solvent when he 
knows or has reason to believe that it was not, and 
who represents to the depositor that he has a safe 
place to invest the money so as to enable him to pay 
the depositor 6 per cent. interest thereon, is guilty of 
obtaining money under false pretenses, though he in- 
tended to repay the money, within Gen. St. ch. 29, § 2, 
art. 13. — Commonwealth v. Schwartz, Ky., 18 8. W. Rep. 
358. 


29. CRIMINAL Law—Horse-: stealing.—Under Mansf. Dig. 
§ 1629, which declares that “whoever shall be convicted 
of stealing any horse shall be imprisoned in the peni 
tentiary not less than 5 nor more than 15 years,” one 
who is convicted of stealing a horse, saddle, and bridle 
is punishable as specified, regardless of the value of 
the property. — Sanders v. State, Ark., 18 S. W. Rep. 376. 

30. CRIMINAL Law—Intoxication— Robbery.—If a per- 
son commits robbery while so much under the influence 
of liquor as not to know what he is doing, he will not 
be deemed to havetaken the property with felonious 
intent.—Keeton v. Commonwealth, Ky.,18 8. W. Rep. 359. 


31. CRIMINAL Law— Juror as Witness.—In a prosecu- 
tion for larceny, where it was alleged that the money 
was taken from a certain mining camp, there was no 
error in allowing one of the jurors trying the case to 
testify that the mining camp was within the county 
alleged, and then take part in the verdict.—State v. Vari, 
8. Car., 14 8. E. Rep. 392. 

82. CRIMINAL Law—Murder--Self defense.—Since de- 
fendant was a trespasser, and had provoked the quar- 
rel, he could not justify the killing on the ground that 
it was done in self-defense, even if, when he recovered 
from the shock of the blow inflicted by the weight, he 
found decedent drawing a pistol to shoot him.— Gaines 
v. Commonwealth, Va., 148. E. Rep. 375. 

33. CRIMINAL PRACTICE — Homicide — Instructions. — 
Error, if any, in giving an instruction defining “‘murder 
in the first degree” and “express malice,” when such 
issues were not in the case,is cured by an express 
statement by the court that defendant had been ac- 
quitted of murder in the first degree, and an applica- 
tion of the law solely to murderJin the second degree, 
as it might be evidenced by the facts adduced at the 
trial.— Muely v. State, Tex., 18S. W. Rep. 411. 








310 


THE CENTRAL LAW JOURNAL 





No. 15 








34. CRIMINAL TRIAL—Excluding Witnesses.—At a trial 
for murder defendant invoked the rule excluding wit- 
nesses from the court room, but one witness uninten- 
tionally, and without fault of the State’s attorney, re- 
mained, an@ testified as to matters not testified to by 
an) other witness: Held,that this was not ground for 
reversal of a conviction, where no abuse of discretion 
by the court in allowing the testimony was shown, and 
it did not appear that defendant’s rights were in any 
way prejudiced. — Cook v. State, Tex., 18S. W. Rep. 412. 

35. DEATH BY WRONGFUL ACT. — An action to recover 
for a death caused by the negligent omission of another 
is not an action for a “trespass,” within the meaning of 
Rev. St. art. 1198, subd. 8, providing that, “‘where the 
foundation of the action is some crime, offense, or 
trespass” for which a civil action in damages will lie, 
tie suit may be brought in the county where such 
crime, offense, or trespass was committed.”’—Austin v. 
Cameron, Tex., 18S. W. Rep. 437. 


36. DEED.—The owner of a farm of 800 acres, in which 
was agarden 100 feet square, immediately behind his 
house, granted a railroad company a right of way 
across his farm, “provided the road runs at back of 
garden.” This clause was inserted in the deed be- 
cause the grantor was dissatisfied with a prelimi- 
nary survey which had made the line of the road run 
through the garden: Held, that the deed gave the com- 
pny no right to construct its road through the 
garden.—Knoczville,C. G. G L. R. Co. v. Beeler, Tenn., 18 
S. W. Rep. 391. 

37. DEED — Curing Defective Acknowledgment.—A 
deputy-clerk made out the certificate of acknowledg- 
ment of a married woman in his own name, that of his 
principal nowhere appearing in the instrument: Held, 
‘the deed having been recorded, that the insufficiency 
ofthe certificate was cured by the subsequent aver- 
ment ofthe married woman,in a suit brought by her 
when discovert and sui juris,that she united in the 
cdnveyance, and acknowledged it. — Beuley v. Curtis, 
Ky., 18 8S. W. Rep. 357. 


38. DEED—Infant. —Where a grantee is in possession 
of land under a deed from an infant, the grantor, after 
-attaining his majority, is not precluded from disaffirm- 
ing the sale, and making a valid conveyance to another 
grantee, under Gen. St. ch. 11, § 2, providing that a sale 
of land of which another person at the time of convey- 
ance has adverse possession is void.— Moore v. Baker, 
Ky., 188. W. Rep. 363. 


39. DEED — Married Woman — Acknowledgment.— 
In a certificate of acknowledgment of a deed by a 
married woman, an omission of the words of the pre- 
scribed statutory form, stating that “she does not wish 
to retract it,’ is supplied by the use of the equivalent 
words that “she still voluntarily asserts thereto.” — 
Norton v. Davis, Tex.,18S. W. Rep. 430. 

40. DEED— Way of Necessity. — A grant by the State 
of land entirely surrounded by other State land passes 
to the grantee no right of way over such surrounding 
land.—Pearne v. Cole Creek Min. § Mfg. Co., Tenn., 188. 
W. Rep. 402. 

41. DEED—Right of Way—Acceptance.—Under a deed 
expressly granting a right of way, and designating the 
exact piece of land over which the easement is to ex 
tend, no act is required of the grantee to show an uc- 
-ceptance by him.— Smith v. Worn, Cal., 28 Pac. Rep. 943. 

42. DEPOSITION — Costs.— Under Code, § 3754, pro- 
viding that costs for taking depositions must be paid in 
the first instance by the party for whom they are taken, 
“to be taxed against the failing party, and section 3835, 
establishing the fee allowed the officer taking such de- 
positions, the expense of depositions taken out of the 
State must be taxed at the statutory rate, and not at 
the rate established in the State where they are taken. 
—McNider v. Sinine, lowa, 51 N. W. Rep. 170. 

43. EMINENT DoMaIn—Compensation.— The guaranty 
of a consfitution that private property shall not be 
“taken” or “appropriated” without compensation does 
not extend to mere consequential damages resulting to 





property abutting on astreet from a change of grade 
ofthe street,or other improvement thereof not con- 
stituting a diversion of the street from street pur- 
poses, by municipal authorities acting within the scope 
of their charter powers, but only to a trespass upon or 
physical invasion of the abutting property. — Selden v. 

City of Jacksonville, Fla., 10 South. Rep. 447. 


44. EMINENT DOMAIN — Condemnation for Use of 
United States.—Under Act Cong. Aug. 1, 1888, authoriz- 
ing officers of the government to condemn lands for the 
use of the United States,a petition for condemnation 
must affirmatively show that the Officer is authorized 
by congress to acquire the lands, and that in his 
opinion it is ‘‘necessary or advantageous” to proceed 
by judicial process; and these facts cannot be inferred 
from an allegation that such officer has requested the 
attorney general to institute such proceedings.—Jn re 
Montgomery, U 8. D.C. (N. J.), 48 Fed. Rep. 896. 

45. EMINENT DOMAIN — Damages.— Where a railroad 
company, having the power of eminent domain, has 
entered upon land without the consent of the land- 
owner, and without complying with the law regulating 
the exercise of such power, and has constructed a rail- 
road track thereon, the value of the improvements 
thus put by the company on the land cannot be in- 
cluded in estimating the damage sustained by the land- 
owner, in proceedings subsequently instituted under 
such law by the company or its legal successor.— Jack- 
sonville T. G K. W. Ry. Co.v. Adams, Fla., 10 South. Rep. 
465. 

46. Equiry—Pleading.—A bill in which the complain 
ant seeks to amend and foreclose a mortgage given by 
a married woman, and, as alternative relief prays 
that, if foreclosure is denied, the mortgagor's title 
may be decreed to beheld in fraud of her husband’s 
creditors, and the land subjected to sale as the prop- 
erty of her husband forthe benefit of complainant as 
one of the creditors, is demurrable for repugnancy.— 
Bynum v. Ewart, Tenn., 188. W. Rep. 384. 


47. EQUITY PRACTICE — Demurrer — Amendment. — 
Where, by aruling on demurrer, a bill is partially dis- 
missed and partially retained, the complainant may 
amend at any time before final decree. — Lookout Bank 
v. Susong, Tenn., 18 8S. W. Rep. 389. 


48. EVIDENCE—Damages—Opinions.—In an action for 
damages to lands from the overflow of a river it was 
error to admit the opinions of witnesses that the over- 
flow was caused by a railroad embankment, when it 
appeared that they had little familiarity with the 
river, the rain-falla,and previous overflows, and that 
their knowledge of the embankment, as compared 
with the width, fall, and volume of water in the river, 
was meager and indefinite. — Gulf, C. ¢ S. F. Ry. Co. v. 
Hefner, Tex., 18S. W. Rep. 441. 

49. EXEMPTIONS.—The bus of an hotel-keeper, a resi- 
dent of Kansas, used in connection with his business 
in Kansas, and necessary to the successful prosecution 
of such business, is exempt, under subdivision 3, § 4, of 
the act relating to exemptions.— White v. Gemeny, Kan., 
28 Pac. Rep. 1011. 

50. FEDERAL CouRTsS—Appeal to Circuit Court of Ap- 
peals.—The citation on appeal must be signed by the 
judge or justice, and under rule 14, par. 5, must be made 
returnable not exceeding 30 days from the day of sign- 
ing, whether the return-day fall in vacation, or in term- 
time; but a defect in such particulars is cured by the 
filing of the transcript and an entry of aregular appear 
ance by appellees’ counsel.— Freeman v. Clay, U. 8. U. C. 
of App., 48 Fed. Rep. 849. 

51. Fint—Reduction—Judgment.—A fine in excess of 
the jurisdiction of the trial court does not avoid the 
judgment, as it may be modified on appeal, under 
Comp. Laws, § 5154, providing that “the (appellate) 
court may reverse, affirm, or modify the judgment ap- 
pealed from.”— People v. Reggel, Utah, 28 Pac. Rep. 955. 

52. FRAUDS, STATUTE OF—Debt of Another.—Where 
plaintiff refuses to furnish any further supplies to a 
certain person, unless the defendants will become re- 
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sponsible, the parol] promise of the defendants to pay 
for all supplies thereafter delivered is an original un- 
dertaking, and not, therefore, within the statute of 
frauds; and the fact that the supplies were charged on 
the books to the person to whom they were delivered 
is not conclusive that the sale was made upon his credit, 
but may be explained by showing upon whose credit 
the sale was in fact made.—Mackey v. Smith, Oreg., 28 
Pac. Rep. 974. 

538. FRAUDULENT CONVEYANCES — Execution Sale. — 
Where the apparent owner of a piece of real estate 
upon which the sheriff has levied an execution to satis- 
fy a judgment against the apparent owner’s grantor 
brings an action against the sheriff to restrain such sale, 
and the sheriff answers, justifying his levy and threat- 
ened sale on the ground that the conveyance from 
plaintiff's grantor to plaintiff was void, because made 
with intent to delay or defraud creditors, the allega- 
tions of the answer charging such fraudulent intent 
are to be tested, as to sufficiency, by the same rules 
as similar allegations would be in acomplaint in an 
action to set aside such conveyance on the same 
ground.—Probert v. McDonald, 8. Dak., 51 N. W. Rep. 212. 

54. GARNISHMENT—Negotiable Note.—Where the maker 
of negotiable notes payable at a banking-house dis- 
closea the indebtedness by the notes, without mention- 
ing their negotiability, or where payable, he will not be 
allowed in a collateral proceeding to defeat a judgment 
against him as garnishee by showing that the notes 
‘were transferred before maturity.—Gatchell v. Foster, 
Ala., 10 South. Rep. 434. 

55. GRAND JURY—Powers.—The grand jury is an ad- 
junct or appendage to the court; butit has no power 
to adjudge contempts, or to punish the same. In the 
absence of statute, a disobedience of its process, or de- 
fiance of its authority, should be reported to the court 
for an order in the premises. It is the disobedience of 
this order that then constitutes the contempt.— Wyatt v. 
People, Colo., 28 Pac. Rep. 961. 

56. GUARDIAN—Non-resident Minor.—The notice of the 
application for the appointment ofa guardian of the 
estate of a non-resident infant, provided for by Gen. 
St. 1866, ch. 59, § 13, did not necessarily require notice to 
the infant himself; but it was sufficient if such notice 
was given to persons interested, as natural guardians 
and next of kin, inthe person and estate of the infant, 
as,in the sound discretion of the probate judge, would 
be most likely to subserve the ends of justice, and pro- 
tect the interests of the infant.—Xurtz v. St. Paul ¢ D. 
R. Co., Minn., 51 N. W. Rep. 221. 


57. HOMESTEAD. — A permanent abandonment by a 
wife of her husband prior to his death, without just 
cause, is a good defense by the heirs in an action by her 
to recover land as a homestead.—Cockrell v. Curtis, Tex., 
188. W. Rep. 436. 

58. HOMESTEAD.—A widow’s temporary absence from 
the homestead did not divest her ef the right to the 
same, and subject the property to the payment of the 
debts of the intestate.— William Deering ¢ Co. v. Beard, 
Kan., 28 Pac. Rep. 981. 

59. HOMESTEAD—Conveyance.—As the rights of quar- 
antine and homestead are personal rights, which can- 
not be alienated, but which may be forfeited by re- 
moval, a conveyance of the widow’s entire dower 
interest, and her removal from the homestead, entitles 
the grantee only to the rents and profits to which the 
widow wopld have been entitled had she removed from 
the homestead without making the conveyance.—WNor- 
ton v. Norton, Ala., 10 South. Rep. 436. 

60. HUSBAND AND WIFE.—The Kentucky statute em- 
powering courts of equity to authorize married women 
to manage their own estates, contract and be contracted 
with, and to sue and be sued, as if they were single, 
does not enable a wife so empowered to sue at law on a 
note for money loaned her husband.—Kalfus v. Kalfus, 
Ky., 18S. W. Rep. 366. 

61. HUSBAND AND WIFE—Community Property.—Code 
1881, § 2410, giving the management and control of com- 





munity real property to the husband, and providing 
that such real estate shall be subject to the liens of 
mechanics, as provided by law in other cases, author- 
izes the husband to contract for the erection of a build- 
ing upon such property, and thus subject it to me- 
chanics’ liens.—Littel ¢ Smythe Manuf’g Co. v. Miller, 
Wash., 28 Pac. Rep. 1035. 

62. HUSBAND AND WIFE — Community Property — 
Homestead.—Under Const. art. 16,§ 52, and the statu- 
tory provision relating to exemptions of homesteads 
and of personal property upon the death of an insolv- 
ent husband without issue, the homestead and exempt 
personalty, all consisting of community property, pass 
to the wife surviving; free from debts of the community ; 
and upon her decease the property descends to her 
collateral helrs, free from Hability for such debts.— 
Cameron v. Morris, Tex., 18 8. W. Rep. 422. 

63. INJUNCTION—Final Order.—It is error in a court, 
on determination of a motion on affidavits for prelim - 
inary injunction against the defendant for maintaining 
a fence which obstructs plaintiff's windows, to grant an 
order directing that the defendant abate the fence in- 
stanter, that it not be rebuilt, andthat all interference 
with plaintiff's enjoyment of the premises perpetually 
cease; such order being u final determination of the 
rights between the parties.—Ladd v. Fiynn, Mich., 51 
N. W. Rep. 203. 

64. INJUNCTION—Judgment.—Allegations that a judg- 
ment was obtained by fraud and deceit of appellee’s 
attorney, who procured costs of appeal to which he 
was not entitled to be included therein, will not author- 
ize relief by injunction after the term at which it was 
entered, where there is no allegations that appellant 
was deceived or deprived of means of knowing the 
character of the judgment, or that the court was im- 
posed upon, or the judgment was beyond its power to 
render, any explanation of appellant’s delay.—Gul/, etc. 
Ry. Co. v. Henderson, Tex., 18 8. W. Rep. 482. 

65. INJUNCTIONS—Maintaining Dam.—The rule thata 
past or completed act is not ground for a preventive or 
mandatory injunction does not apply where it is sought 
to enjoin the maintenance of a dam, which has already 
been fally constructed, and which causes an overflow 
on plaintiff's land, since not only the building of the 
dam, but its continuance, is the act complained of.— 
Groe v. Larson, lowa, 51 N. W. Rep. 179. 


66. INJUNCTION — Satisfaction of Judgment.—Agree- 
ment by virtue of which a judgment of the district 
court is sought to be perpetually enjoined, construed, 
and held not to include settlement or satisfaction of the 
judgment in controversy.— Yates v. Kinney, Neb., 51 N. 
W. Rep. 230. 


67. INSOLVENCY—Effect of Discharge. — Plaintiff ob- 
tained a judgment against defendant in Montana on a 
contract made and to be performed there. Subse- 
quently both parties removed to California, where de- 
fendant was discharged under the insolvent act (section 
58), providing that a discharge thereunder shall release 
the debtor from all debts and liabilities; but plaintiff 
in no wise participated in such insolvency proceedings: 
Held, under Const. U. 8. art. 1, § 10, providing that no 
State can pass a law violating the obligation of a con 
tract, that the discharge of defendant did not relieve 
him from payment of plaintiff's judgment.— Lowenberg 
v. Levine, Cal., 28 Pac. Rep. 941. 

68. INSURANCE—Canceliation.—Where, in an action on 
a fire insurance policy which contained a provision 
that it could be canceled on five days’ notice to the as- 
sured, defendant pleaded due notice and cancellation, 
and it appeared that effective cancellation depended 
largely on the acts of defendant’s agents in reference 
thereto, plaintiff was properly allowed to show such 
agents’ acts and declarations in the premises.— Mallory 
v. Ohio Farmers’ Ins. Co., Mich.,51 N. W. Rep. 188. 

69. INSURANCE—Proof of Loss.—In an action upon a 
policy of insurance, wherein it is provided that in case 
of loss the insured shall within 60 days render to the 
company an account of the loss, signed and sworn to, 
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a waiver thereof or that proof of loss in substantial 
compliance with the terms of the policy had been ren- 
dered before the commencement of the suit.— Western 
Home Ins. Co. v. Thorp, Kan., 28 Pac. Rep. 991. 

70, INSURANCE — Proofs of Loss.—The fact that the 
agent and adjuster of a fireinsurance company appear 
upon the premises after a fire, and commence an ex 
amination as tothe amount of the damage, does not 
constitute a waiver of the strict proofs of loss when, 
the company continuously insists thereon, and upon 
having an appraisementin accordance with the terms 
ofthe policy.—Scottish Union Nat. Ins. Co. v. Clancey, 
Tex., 18S. W. Rep. 440. 7 

71. INTOXICATING LIQUOR—Exchange. — An informa- 
tion which’charges the exchange as well as the sale of 
intoxicating liquors in violation of the local option law, 
is fatally defective, since the law gives no authority to 
prohibit the exchange of liquors.—Flock v. State, Tex., 
18 S. W. Rep. 414. 

72. INTOXICATING LIQUORS—lIllegal Sales.—Rev. Code 
1880, § 1108, making non-collectible any debt for liquors 
sold in less quantities than one gallon, and declaring 
void all notes and securities given therefor, does not 
apply to a purchase on credit of liquors from an un- 
licensed dealer, asthe statute is expressly limited to 
licensed dealers.—Sanford v. Starling G Smith Co., Miss., 
10 South. Rep. 449. 

73. JUDGMENT—Assignment.—Under Comp. Laws, ch. 
48,§5, where M recovered ajudgment against W, and 
assigned it to U, and afterwards W recovered a judg- 
mentin the same court against M, inthe absence of 
notice to W of the assignment prior to his judgment, 
W was entitled to set off such judgments.—Martin v. 
Wells, Fargo § Co.’s Exp., Ariz., 28 Pac. Rep. 959. 

74. JuRY—De Facto Commissioner.—A jury commis- 
sioner who continued to discharge the duties of the 
office in the interval between the expiration of his term 
and the qualification of his successor, who had been 
duly appointed before the expiration of the incumbent’s 
term was de facto jury commissioner in such interval, 
and his acts were binding.—State v. Lee, 8. Car., 148. E. 
Rep. 395. 

75. LANDLORD AND TENANT — Rights of Tenant.—A 
tenant has no right to devote the demised premises to 
a business prohibited by the lease, without the consent 
ofthe owner.—Hayward v. Ramge, Neb.,51 N. W. Rep. 
229. 

76. LANDLORD’S LIEN.—A lessee of a plantation sublet 
apart thereof, and his tenant, after making a crop of 
cotton, and before it was gathered, abandoned the 
premises, and the lessee sold the cotton to defendants. 
The lessor of the plantation held a claim against the 
lessee for rent, and for supplies furnished, and assigned 
such claim to plaintiff, who thereupon claimed a lien 
on the cotton sold: Held,that under Code 1880, § 1301, 
which gives alessor alien on all crops grown onthe 
leased premises for rent, and advances made for sup- 
plies to lessee, plaintiff was entitled to recover.—Aol- 
lingsworth v. Hill, Miss., 10 South. Rep. 450. 


77. LEaAsE—Condition of Forfeiture.—Stipulations in a 
lease that the lessees should make certain improve- 
ments by aspecified time, “and, in case they fail to 
comply with any of the foregoing stipulations, they 
agree to forfeit said lease,” are conditions, upon breach 
of which the lessor may re-enter.— Winn v. State, Ark., 
18 S. W. Rep. 375. 

78. LEGISLATIVE POWERS—Gift of Public Money.—A 
legislative appropriation made to an individual in pay- 
ment of aclaim for damages on account of personal 
injuries sustained by him while in its service, and for 
which the State is not responsible, either on general 
principles of law or by reason of any statute, is a “‘gift,” 
within the meaning of Const. art. 4, § 31, which provides 
that the legislature shall have no powerto make any 
gift of any public money.—BSourn v. Hart, Cal., 28 Pac. 
Rep. 951. 

79. MALICIOUS PROSECUTION—Probable Cause.—While 
probable cause is a question of law, to be determined 





upon the facts found by the jury, yet the jury may be 
instructed to render their verdict for or against the 
defendant, as they shall find the facts designated by the 
court as sufficient to constitute probable cause.—Ball v. 
Rawles, Cal., 28 Pac. Rep. 937. 

80. MANDAMUS — Water Companies — Irrigation.—The 
writ of mandamus is an appropriate remedy to compel 
the delivery of water for purposes of irrigation.—Combds 
v. Agricultural Ditch Co., Colo., 28 Pac. Rep. 967. 

81. MARITIME LIENS—Jurisdiction.—Under Code 1881, 
§ 1939, which provides for liens on steamers and vessels 
for certain services and materials, and section 1940, 
which provides that such liens shall be enforced by a 
civil action, an action may be maintained in the superior 
court against a steam-boat for machinery furnished for 
its construction, though there are no express provis- 
ions for recording the lien, or for attachment pending 
the action.— Washington Iron- Works Co. v. Jensen, Wash., 
28 Pac. Rep. 1019. 

82. MARRIED WOMAN-— Bill of Exchange.—A bill of ex- 
change drawn by a married Woman, who is a separate 
trader, to the order of her husband, for the purpose of 
being indorsed to one of her creditors, is binding on 
her, and is not affected by the fact that it is, in form, a 
contract between the drawer and her husband.— Wit- 
kowski v. Maxwell, Miss., 10 South. Rep. 453. 

83. MASTER AND SERVANT — Contagious Disease of 
Servant.—Where a railroad company has in its employ 
an agent ata station authorized to sell tickets upon its 
line of road, and he happens at the time to be afflicted 
with a contagious disease, and another person comes 
in contact with such agent in purchasing at the station 
a railroad ticket, and thereby contracts from the agent 
the disease, the railroad company is not liable in dam- 
ages therefor, if neither the company nor any of its 
superior officers had any knowledge that the ticket 
agent was afflicted with such a disease.—Long v. Chicago, 
K. ¢& W. R. Co., Kan., 28 Pac. Rep. 977. 

84. MASTER AND SERVANT—Defective Appliances.—In 
an action by a brakeman, who was injured by reason of 
a detective brake on a car in defendant railroad’s yard, 
an allegation in the declaration that it was the duty of 
defendant to have kept the brakes in “sufficient repair,’’ 
is not subject to demurrer as charging a higher duty 
than the law imposes.— Richmond ¢ D. R. Co. v. Burnett, 
Va., 148. E. Rep. 372. 


85. MASTER AND SERVANT—Fellow Servant.—The doc- 
trine that where employees are in different departments 
of service the fellow-servant rule doesjnot apply, has 
no application in this State except as to railroad com- 
panies.—Coal Creek Min. Co. v. Davis, Tenn., 18 S. W. 
Rep. 387. 

86. MECHANICS’ LIENS — Filing Contract.—Under the 
requirement of the statute relating to mechanics’ lieas 
that a contractor shall file his contract in the county 
clerk’s office “within tour months after the indebted- 
ness shall have accrued,” in order to fix the lien, the 
contract may be filed at the time of its execution, and 
before or at the time the indebtedness accrues; and 
such filing secures a lien against the proposed building, 
and as much of the land asis necessarily connected 
therewith, which lien is superior to a deed of trust 
given to secure a note forthe purchase money of the 
property.—Claes v. Dalias Homestead ¢ Loan Ass'n, Tex., 
18S. W. Rep. 421. 

87. MUNICIPAL CORPORATIONS — Consolidation. — Act 
April 3, 1889, repealing the charter of East Dallas, and 
annexing its territory to the city of Dallas, provides 
(section 4) that the latter shall pay all the lawful debts 
ofthe former: Held, that the word “debts” includes a 
liability for damages resulting from the tortious acts of 
the municipal officersin removing a private dwelling 
and tearing down a fence preparatory to taking the 
land for a public street.—Barber v. City of East Dallas, 
Tex., 18S. W. Rep. 438. 

88. MUNICIPAL CORPORATION—Dangerous Structures. 
—Where a city permitted the maintenance of a water- 
tank in adefective condition in a public street, and 
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plaintiff's decedent, being lawfully engaged at work in 
such street, stepped under the defective structure for a 
few minutes,—there being no apparent danger,—and 
was killed by the falling of the tank, the question of 
the city’s negligence, and asto whether the deceased 
was guilty of contributory negligence, are for tbe jury. 
— Nesbitt v. City of Greenville, Miss., 10 South. Rep. 452. 

89. MUNICIPAL CORPORATIONS — Defective Alleys.— 
Pub. Acts 1887, No. 264, pp. 345, 346, requiring municipal 
corporations to keepin repair “all public highways, 
streets, bridges, sidewalks, cross-walks, and culverts” 
within their jurisdiction, and abrogating the common- 
law liability for injuries sustained thereon, imposes no 
duty to keepin repair “alleys” which have become 
public by user.—Face v. City Ionia, Mich., 51 N. W. Rep. 
184. 

90. MUNICIPAL CORPORATION — Street Paving. — The 
repair of a street by the authority of the Philadelphia 
city councils, though extensive, and of a reasonably 
permanent character, made at the expense of the city, 
and not of the abutting owners, is not an original pav- 
ing, such as will prevent a future paving at the expense 
of the abutting owners.—City of Philadelphia v. Dibeler, 
Penn., 23 Atl. Rep. 567. 

91. MUNICIPAL CORPORATIONS — Taxes — Sectarian 
Schools.—There is no power in the officers of a city to 
subscribe public money in aid of private sectarian col- 
leges, and a tax levied on property within the city for 
that purpose is void.—Atchison, 7. ¢ S. F. R. Co. v. City 
of Atchison, Kan., 28 Pac. Rep. 10(0. 

92. MUNICIPAL CORPORATION — Ordinance—Validity.— 
Ordinance No. 766 of the city of St. Paul, which requires 
payment of $150 for a license to condnct the business of 
an intelligence or employment office for males “until 
the Ist dey of January next following the date ofthe 
application” is void, the fee charged being neither 
uniform nor equal.—Moore v. City of St. Paul, Minn., 51 
N. W. Rep. 219. : 

93. MUTUAL BENEFIT INSURANCE — Suicide.—Where a 
person who isacharter member of a benefit associa- 
tion has his attention called to the constitution and 
laws of the association, and especially to a section 
which declares that no benefits shall be paid upon the 
death of a member who shal! commit suicide, and some 
weeks afterwards a certificate of insurance is issued to 
him upon condition that he comply with gll the laws of 
the association, the said section as to suicide must be 
considered a part of the contract between him and the 
association.—Sabin v. Senate of the National Union, Mich., 
51 N. W. Rep. 202. 

94. MUTUAL BENEFIT,SOCIETY—Change of By laws.— 
Where the by-laws of a mutual benefit association pro- 
vide that the assured shall not substitute a new benefi- 
clary, except “with the consent of the beneficiary,” but 
the constitution declares all by-laws subject to amend- 
ment, and subsequently said by-law is amended so that 
anew beneficiary may be substituted without the first 
beneficiary’s consent, the beneficiary of a certificate 
issued before the amendment, who is not a party to the 
contract, has no vested rights therein, and cannot 
complain ifthe assured, without his consent, select a 
new beneficiary.—Catholic Knights of America v. Kuhn, 
Tenn., 18 S. W. Rep. 385. 

95. NEGLIGENCE—Evidence.—Where the negligence of 
the defendant and the act of a third person concurred 
to produce theinjury complained of, so that it would 
not have happened in the absence of either, the negli 
gence was a proximate cause of the injur y.—Johnson v. 
Northwestern Telephone Exchange Co., Minn., 51N. W. Rep. 
225. 

96. NEGOTIABLE INSTRUMENT—Actions.— Where, in an 
action on a promissory note, the uncontradicted evi- 
dence of the owner and plaintiff showed that the owner 
had transferred the note to plaintiff as his agent, with 
authority to sue and collect the same, and suit was 
brought accordingly in the name of plaintiff, it was 
error to submit to the jury the question of plaintiff's 
authority to sue,—Horriganv. Wyman, Mich., 51 N. W. 
Rep. 187. 





97. NEGOTIABLE INSTRUMENT—Bona Fide Purchasers. 
—The transfer of a note before maturity, in payment of 
an existing debt, without notice of failure of considera- 
tion of the note, is a transfer for value; and a subse- 
quent holder, to whom the title passes from such 
transferee, may recover on the note, whether or not he 
pays value or has notice of such failure of considera- 
tion.—Herman v. Gunter, Tex., 18 S. W. Rep. 428. 

98. NEGOTIABLE INSTRUMENT—Note—Waiver of Pro- 
test.—The offer by indorsers, priortothe maturity of 
the note, of a new note, in renewal, is a waiver of notice 
of protest, as it shows that the indorsers did not expect 
the note to be paid at maturity, and were not injured 
by failure to give notice of dishonor.—Jenkins v. White, 
Penn., 23 Atl. Rep. 556. 

99. NUISANCE—Obstructing Highway.— Where the only 
means of access for the occupants of plaintiff’s lodging 
house was through a public street on which such lodging 
was located, or across plaintiff's lot, and defendant 
unlawfally closed the street by erecting buildings 
thereon, plaintiff has sustained such peculiar injury as 
entitles her to maintain a private suit.—Canton Cotton 
Warehouse Co. v. Potts, Miss., 10 South. Rep. 448. 

1€0. OFFICERS—Competitive Examination.—The med- 
ical staff or board of visiting physicians of the Philadel 
phia hospital, consisting of specialists or experts in the 
various departments of medical science, performing 
gratuitous services, are “professional experts,” within 
the exception of Act June 1, 1885, relating to cities of the 
first class, providing that all officers, clerks, and em 
ployees shall be appointed by the heads of their depart- 
ments, after competitive examination, to hold their 
positions during good behavior.—Commonweaith v. Fitler, 
Penn., 23 Atl. Rep. 568. 


101. PARTNERSHIP—Firm and Private Debts.—Defend- 
ant purchased certain machinery of J, who retained 
title until paid for. Defendant sold a half interest to 
his partner, R. The debt to J was charged on the books 
az a partnership lability. R mortgaged his interest in 
the firm to plaintiff to secure and individual debt: Held, 
that the firm debt to R had priority over the mortgage. 
—Embry v. Lewis, Ark., 18 8S. W. Rep. 372. 

102. PARTNERSHIP—Firm Debt.—An action was com- 
menced against C upon an account for goods purchased 
and received by him. He answered, denying that he 
purchased the goods, but alleged that they were pur- 
chased by the firm of C & T, of which he was amember: 
Held, that under the statute of this State, judgment was 
properly rendered against C, although he may not have 
purchased the goods mentioned in the account individ- 
ually, but only a3 a member of the firm of C & T.—Crane 
v. Ring, Kan., 28 Pac. Rep. 1010. 


103. PARTNERSHIP — Fraudulent Conveyances. — The 
principle that the rule making the assets of a partner 
ship first applicable to firm debts, and requiring the 
private creditors of the partners to seek indemnity 
from the surplus, is for the benefit of the partners, and 
that if on dissolution they waive the privilege by divid- 
ing the property between them, and then mortgage It 
severally to secure their individual debts, the firm 
creditors have no ground of complaint, cannot be tn- 
voked in favor of parties who in their transactions were 
guilty of fraud or collusion against the creditors.— 
Kelley v. Flory, lowa, 51 N. W. Rep. 181. 


104. PARTNERSHIP—Names of Members.—A certificate 
of partnership which states tne names of the members 
with the initials by which they are generally known, is 
within Civil Code, § 2466, requiring a certificate of part- 
nership to state “the names in full of the members of 
such partnership.”—Meads v. Lasar, Cal., 28 Pac. Rep. 
935. 

105. PARTNERSHIP — Note.—A member of a firm en- 
gaged in the business of repairing machinery, and 
selling it on commission, gave a note in the firm name 
in payment for a patent-right. His copartners did not 
know of the giving of the note, and never ratified it: 
Heid, that the note was binding only on the partner who 
signed it.—Faires v. Ross, Tex., 185. W. Rep. 418. 
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106. PHYSICIANS AND SURGEONS — License.—A physi- 
cian who fails to take out the certificate required by 
Act 1889, ch. 178, § 2, and thereby brings herself within 
the prohibition of section 1 of said act, which provides 
that “no person shall practice medicine within this 
State unless such person possess all the qualifications 
required by this act,” cannot recover upon an account 
for medical services rendered.—Haworth v. Montgomery, 
Tenn., 18 8. W. Rep. 399. 

107. PLEADING — Statutes—Judicial Notice.—In an ac- 
tion in Pennsylvania by a New Jersey corporation to 
recover from a stockholder assessments on his stock, 
an affidavit of defense, which avers that notice of the 
calls was not published in newspapers, as required by 
the statutes of New Jersey, but fails to set forth a copy 
thereof, is insufficient, since the courts of Pennsylvania 
do not take judicial notice of the statutes of other 
States.—Spellier Electric Time Co. v. Geiger, Penn., 23 Atl. 
Rep. 547. 

108. RAILROAD COMPANIES — Highway Crossings.— 
Code, § 1288, providing thatthe neglect or refusal of a 
railway company to keep highway crossings sufficient 
and safe renders it liable for injuries caused by reason 
thereof, without other proof than of such neglect and 
refusal, does not preclude a railway company from 
showing that an injury complained of resulted from 
other causes, including plaintiff's negligence.—McKelvy 
v. Burlington, C. R. g& N. Ry. Co., lowa, 51 N. W. Rep. 172. 

109. REPLEVIN—Title of Defendant.—In replevin,where 
plaintiffs did not show any title to the property re- 
plevied, that defendant, in order to recover a judgment 
for the value of the goods, need not prove title as 
against the world.—Steere v. Vanderberg, Mich., 51 N. W. 
Rep. 205. 

110. SaLE—Construction of Contract.—W here a person 
sells machinery, and agrees to erect it in the purchaser’s 
mill without extra expense, except that the purchaser 
shall “do all the teaming” necessary to transport the 
machinery from the railway station to the mill, it is the 
intention that the seller shall supervise the entire 
transportation; and the purchaser does not become an 
insurer of the machinery while drawing it to the mill, 
—Allis v. Voigt, Mich., 51 N. W. Rep. 190. 

1ll. SALE — Warranty.—A statement that a horse is 
sound and gentle, made by the seller to a buyer at the 
time of sale, does not amount to a warranty.— Holmes v. 
Tyson, Penn., 23 Atl. Rep. 564. 


112. STATUTES—Enactment.—Under the last clause in 
section ll, art. 4, of the constitution, authorizing the 
governor to sign certain bills within three days after 
the adjournment of the legislature, bills, though finally 
voted upon more than three days before the day of 
adjournment, if enrolled within the last three days, are 
to be deemed passed within that time, and may be 
signed by the governor.— Burns v. Sewell, Minn., 51 N. W. 
Rep. 224. 

113. TAXATION.—The levy of a one-mill tax for build- 
ing county bridges, the cost of which is payable out of 
the fund provided for the current expenses of the 
county, where the levy for county expenses is already 
up tothe limit allowed by statute, is unauthorized and 
void.—Atchison, 7. ¢ S. F. R. Co. v. Board County Com’rs. 
Atchison County, Kan., 28 Pac. Rep. 999. 

114. TAXATION — Correction.—The conclusion of the 
auditor general of the State that a corporation is not 
liable, under its charter, to a tax on its capital stock, 
cannot be corrected by his successor, and the tax-ac- 
count restated, for the reason that the act of 1846 gives 
him power to correct only clerical errors.—Common- 
wealth v. Pennsylvania Co., Penn., 23 Atl. Rep. 549. 

115. TRIAL—Burglary — Instructions.— On a trial for 
burglary, the error of the court in charging that, ‘in 
every crime of public offense there must exist a union or 
joint operation of act or intent or criminal negligence,” 
is cured by a subsequent charge that the jury must 
believe from the evidence, beyond a reasonable doubt, 
that defendant entered the house with intent to com- 
mit larceny.—People v. Winters, Cal., 28 Pac. Rep. 946. 





116. TRIAL—Opening and Closing.—In an action on a 
judgment, where the answer admitted the judgment, 
but alleged satisfaction, defendant was entitled to open 
and reply in evidence and argument.— Pinson v. Puckett, 
8. Car., 148. E. Rep. 393. 

117. Trusts—Interest.—A trustee is not chargeable 
with interest on a trust-estate which has not yielded 
interest, unless hefhas negligently omitted to invest 
orhas usedthe money himself.—Jna re Grifith’s Estate, 
Pa., 23 Atl. Rep. 556. 

118. VENDOR AND VENDEE—Defective Title —Where K 
sells to B certain blocks of land, and gives B a title- 
bond, in which he agrees, upon payment of the pur- 
chase money by B, to execute and deliver to B a deed 
conveying an indefeasible estate in fee-simple, B may 
refuse to accept a deed for said blocks of land upon the 
discovery of acloud on the title in the form of an un- 
satisfied mortgage of record.—Kimball v. Bell, Kan., 28 
Pac. Rep. 1015. 

119. VENDOR AND VENDEE — Executory Contract.—A 
purchaser of land who has acquired and holds the 
same by executory contract, duly executed, acknowl- 
edged, and admitted to record, has from the time it is 
thus admitted to record a good title against all subse- 
quent creditors and purchasers.— Thorn v. Phares, W. 
Va., 148. E. Rep. 399. 

120. VENDOR AND VENDEE — Title of Vendor.—In an 
action of trespass to try title brought by a vendor of 
the land against the vendee for failure of the latter to 
pay a balance of purchase money, the vendee, under 
a plea of not guilty, may show that the vendor is in 
fault by reason of failure to comply with a stipulation 
to procure a conveyance to the vendee of an outstand- 
ing title.—Kaujffman v. Brown, Tex., 18S. W. Rep. 425. 

121. WATER: RIGHTS—When Appurtenant.—Under Civil 
Code, § 662, where a land owner appropriated water, 
and brought it on his land, and the land could not be 
advantageously used without the water, the fact that 
the license to convey the water over the premises of 
another was revocable did not prevent the water-right 
from passing as appurtenant to the land.—Crooker v. 
Benton, Cal., 28 Pac. Rep. 954. 

122. WIFE’S SEPARATE ESTATE—Loan to Husband. — 
Where a husband received money belonging to his wife 
to invest in real estate tor her benefit, under a parol 
agreement with her to that effect though the contract 
was void under the statute of frauds, the estate of the 
wife can recover in equity the sum advanced.—Schroe- 
der v. Loeber, Md., 23 Atl. Rep. 579. 

123. WILLS — Life estate.—Where a testator gives a 
life-estate fo his daughter, and the remainder-men 
named by him all die before her death leaving her as 
his next of kin, the residue vests in her, and does not 
revert on her death to his then nearest heir at law.—In 
re Bell's Estate, Penn., 23 Atl. Rep. 577. 


124. WILLS —Perpetuities.—A provision in a codicil 
that, on the death of a daughter, to whonn an estate for 
life was given by the will, leaving children surviving 
her under 25 years of age, trustees should pay them 
annuities until their arrival, respectively, at such age, 
the property to remain in the trustees’ hands without 
division, until all the children arrive at said age, does 
not transgress the rule against perpetuties, as the annu- 
ities become vested and payable immediately upon the 
life tenant’s death, irrespective of the time of birth of 
said children.—Jn re Rhodes’ Estate, Penn., 23 Atl. Rep. 

125. WITNESS—Interest.—_Where a person conveys to 
his wife land, in which he holds an equitable interest, 
and is then called by the wife as a witness in ejectment, 
itis competent for the defendant to show the interest 
of the witness, and his relationship to the party in 
whose favor he is called.—Jernigan v. Flowers, Ala., 10 
South. Rep. 437. 

126. WITNESS—Refreshing Memory.—A witness can- 
not, for the purpose of refreshing his recollection, re- 
fer to a writing which is not verified as correct.—EZder v. 
Reilly, Minn., 51 N. W. Rep. 226. 











